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]
[2
B
Ml

JUDGE BOGAS: I'm wondering if that’s even an issue,
Unless — putting aside the merits of your first defense, the
second defense unless the parties bargain to impasse their new
contract during the hiatus between two contracts, don’t you have
to follow the terms of the prior contract. fsn't that the
standard, not whether the vgion was offered a reasonable
opportuu.{ry to bargain.

MR.SUFLAS: No, Your Honor, we disagree with that, We
believe that there is well established Board Law that says that
even in the context of an open contract if the parties ane
bargaining an issue, if that is an issue of some temporal
importance, and there is a Bell Atlantic Case that we believe
that's right on point, if the nnion’s been given the opportumity
to bargain, if the nnion sits on its tights and does nothing,
makes no proposals, does not afford itself of its reasonable
oppartunity to bargain then the employer has the opportunity to
move ahead un.ilatm-ally if it is faced with time deadlines such
as those present here, l

‘S0, we believe that the union, if Your Honor ﬁ.uﬁs, as we
think you should, that the union sat back, did nothing except
fiking a ULP charge, that that is not enough. The union has to
do more in order to afford itself of a reasonable opportunity to
bargain.

JUDGE BOGAS: Does this document, Respondent’s R-1 make
any specific reference to the facts of this case or does it ...

Page 40

MR.SUFLAS: No, clearly it does not, Your Honor. This is
a stralegy paper as indicated and on the cover page and we would
simply — and all we’re going to use it for is on page 4 there
is a list of strategies and we belicve 1_‘.hat, as is often the
case, in corporate campaign literature it talks abort filing an
NIRB charges and bringing litigation to suppdrt the union - a
union’s bargaining posture. ‘.

JUDGE BOGAS: Anything else from the General Counsel or
the Charging Party on this?

MR. CONLEY: No, Your Honor.

MS. HOSTETLER: Your Honor, [ would just note that one,
tﬁis doesn’t have anything to do with a corporate campaign and
the NLRB charges talkcd'a.bout here have to do with a plant

closure — merger and closure concerns so — or 'm sorry,

[
[t}
{13
)|
4
[
[tg]
|
[18)
[
[20]
21
22

sales, mergers and closures, so again, I don’t think it’s
relevant. And two, T don’t believe there is a casc
that supports Re;spondcnt's proposition that a defense to a
wnilateral implementation is union motive and three, the
stipulations show that the time period — during the time period
that the employer annouoced the changes the union proposal was
on the table,

Then fourth, the fourth element I would add is that there
23] is also in the stipulations regarding the case that arose
[24] several years ago in Yerkes, which by virtue of a Board
[26] settlement at a DuPont Plat in Buffalo, New york, DuPont

[11
2]
By

[10]
1
12
[13]
[4
[
[e]
7]
tig
(19
i20]
[21]

{23]

[25)
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Corporate did not implement the premium changes for a number of
Years at that facility so I don’t believe cxigency is an
argument here.

JUDGE BOGAS: Okay. Pm going to sustain the objection to
this document at this time. Counsel, you can feel free to re. ‘
offer it if at some point there is — you can even show that
there is cvidenee that the Charging Party relies on this.
document ot used this document in what it did in this case, but
batring that, at this time m sustaining the objection on the
basis of relcvance.

(Respondent’s Exhibit R-1 rejected)

MR.SUFLAS: Thank you, Your Honor. We'll call Ms. Keyser
to the stand.

JUDGE BOGAS: Please remain stznding and mise your right
hand.

DENISE KEYSER
Having been first duly sworn, was called as a wikness and
testified as follows:;

JUDGE BOGAS: Be seated. Mr. Sufas?

DIRECT EXAMINATION
BY MR. SUFLAS:
Q: Stati your name for the record, please?

18]

Q: Where do you work?

Page 42

Q: Do you have a — do you limit your practice to any
particular field?

Q: How long have you practiced in the area of labor and
employment law?

no
(1]

4]
{18

Q: Do you have experience as a lead bargainer in
union/management negotiations?

Q: Approximately how many union contracts have you bargained

over the years?

N7
g

Q: What was your role on behalf of the DuPont Edgemoor site in
20042005 in their union negotiations?

21
[22]
[23}
[24]
[25]

Q E\Iow, first, let me ask you some background questions and
Ict me as you about the topic of benefits — employee benefits
geaetally. In your experience as an employment lawyer and as a
contract batgainer, how important is the issue of employee
benefits to management generally? ’

Mird-Bddripte

(13) Page 39 - Page 42
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Q: What issues have employers generally found important from
the prospective issue of medical benefits particularly in the
past few years?

Q: Was it the company’s position that it has the right to make
unilateral changes to BeneFlex out of contract with or without

your proposal in Article 3, Section 37

Now, was the issue of benefits important to the Edgemoor

\
| sitc management in these 2004 negotiations?

Q: Why was that an important goal for the company?

Page 44

| Q: Now,the stipulation refers to the company’s bargaining
| proposal with respect to Article 9, Section 3. First, Article
| 9, what portion of the contract is that?

Q: What was the company’ s“proposal with respect to-Article 3,
{ Section 3 in the 2004 ncgotiations?

Q: Now, with respect to the company’s proposal in Article 9,

Section 3, did the partics have a shorthand reference to that

7
ne

[19] proposal during the negotiations?

23] Q: Now, before we get into the specifics of the negotiations,

{24
[25)

let me ask you a general question. Did the Edgemoor bargaining |

team ever refuse to bargain with the union over the 2005

Page 48 .

specific BeneFlex changes?

Q: Could you cxplain your answer, please?

na Q: Now, let me take you to the start of the negotiations. At

[11] the start of these negotiations who comprised the union’'s

[12] bargainihg team?

were the reasons for the company making this proposal?

25} Q: Who served as the primnary union spokesman during these

[24] negotiations?

ige 43 - Page 46 (14)
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2] : Now, did there come a time when the composition of the

[ union committee changed?

Q: How did it change?

112 Q: Now, we've seen General Counset put into evidence some

{13! minutes of the bargaining sessions; did the company maintain

[14] mimites of the bargaining sessions?

18] Q: Wa:: these minutes pulbhshed in any way?

Q: Did the union keep minutes of these mcctings?r

.[‘I 6]

Q: Were thnse published as weli?

Page 49

16)
[71 record that because we have premarked

] gomg to be gaps in the numbers.

the company exhibits

{8 they're not necessarily going to follow in order and there are

po  JUDGE BOGAS: That's fine, I did ask you to pre-mark them,
11] I understand that that means that they may come in out of order.

2] MR.SUFLAS: I'd like to mark for identification
[19]1 Respondent’s Exhibit R4, I'tn showing it to the witness,

[14] (Respondent’s Exhibit R4 identified)

115] BY MR. SUFLAS:

[18]

Q: Denise, can youtell me what Respondent's Exhibit R4 is?

22 Q: Now, let me turn you to the specifics of the negotiations;
do you recall the date of the first bargaining scssion?

Q: Iassnme you were present throughout at every bargaining

Page 48

[1] session?

! Why did you present this in a summary form?

Q: What did the company — strike that What did the parties
review at this initial bargaining session with respect to the
topic of BeneFlex only?

Page 50

[  Q: This May 26 session, I belicve this

was the shortest

 What were the reasons?

Q: Did you — without getting into the details, did you
identify other bargaining topics that the company wished to
27 cover during these negotiations?

Q: And, was the Beneflex waiver the company’s only bargaining

[i71 Qi Now,at the table did you discnss that provision with the

[t8] union?

(22 Qi What was the union’s response, if
[23] proposals?

any, to this simmary of

Mit[@é&npt@

(15) Page 47 - Page 50
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MR. SUFLAS: We move Respondent’s R4, Your Honor.
JUDGE BOGAS: Counsel for the General Counsel?
MR. CONLEY: No objection.
JUDGE BOGAS: For the Charging Party?
MS. HOSTETLER: No objection.
JUDGE BOGAS: Respondent’s R4 is received.
(Respondent’s Exhibit R4 reccived)

BY MR. SUFLAS:
Q: Now Denise, next let me call your attention to the sixth
batpaining sessions on June 14th of 2004. Let me show you what
I'm going to have marked as Respondent’s Exhibit B-6. If you
could pleases tell me what denotes Respondent’s Exhibit R-6?
(Respondent’s Exhibit B-6 identified)

O

Page 53

[41 Q: Now, with respect to that proposal did the union have any

[6] response?

Q: No, no, just with respect to the second paragraph dealing

3

=]

with consistency of application?

Q: Do you rctall the union ever raising a question or an
objection to that language indicating that the plan at the

na
[11]
12
13

Edgemoor site would be administered in 2 manner consistent with
the company-wide plan?

Q: Let’s turn to that, and the last paragraph is the provision
that indicates that the company's right to change the plan would

survive the contract expimtion?

Page 52

Q: As indicated on the first page of R-4, these were the

company’s non-economic proposals?

Q: Turning your attention to page 11, what was the company’s
formal proposal with respect to Article 9, Section 3?

Q: Next, let me call your attention to Joint Exhibit 29; do

[25] you have a copy of the Joint Exhibits there with you?

Q: All right, let me give you one. I'd like to call your
attention to Joint Exhibit 29.

Ca: Nc;, 1 don’t think you need to read it into the recond.
With respect to the first patzgraph of that proposal was that
new language?

Q: Let me call your attention to the second pamgraph of the
proposal; could you describe for the record what the scope of

that paragraph proposal was?

Q: This is a letter dated June 14th, 2004 addressed to you
from Ms. Hostetler, counsel for PA.C.E.; how was this letter
delivered to you?

15 Q: So, this was handed to you at this sixth bargaining

[16] session?

Q: Briefly, for the record, what was it that the union was

expressing in this letter?

ige 51 - Page 54 (16)
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Page 57

[8] Q: Did the cémpa.uy generally agree that the outrof-contract
[5] waiver of proposal that it was making was a permissive subject
G of bargaining?
(111  JUDGE BOGAS: Counsel, areni’t these subjects dealt with in
[12] the stipulation, I thought that they were. [ reviewed the
[181
[14]
18]
11g]
{17
f8]
ig]
[20]
21]
2]
[23
[24}

stipuilation pretty quickly, but my understanding was that these
— this back and forth was detailed in the stipulation. I'll
allow you soime latitude with this, but I'm just suggesting —

MR. SUFLAS: This is my last gnestion on this topic, Your
Homnor, but thank you, I'll keep that in mind.

THE WITNESS: I'm sorry, what's your question, Steve?

BY MRA. SUFLAS:

Q: The question was, did the company express — with respect
to the proposal, — the BeneFlex waiver giving the company the
right to make out-ofcontract changes in BeneFlex, did the
company generally agree that this was a permissive subject of
bargaining?

Page 56

=3
{24] you not get 2 full set of proposals from a union?

Q: Now in your experieice 35 a bargainer, is it uousual that

Q: Next, I show you what has been pre-marked as Respondent’s
Exhibit 5. Respondent’s Exhibit 5 is — well, can you tell me
what Respondent’s Exhibit 5 is?
6] (Respondent’s Exhibit R-5 identified)

i1 0 Q: If you could — if you could briefly summarize the -silb]cct
[11] matter into the record?

2 MR.CONLEY: Objection, the letter speaks for jtself.

rn3]  JUDGE BOGAS: Counsel, could you repeat your question?
114]  MR. SUFLAS: Sure, I st asked her to briefly summarize
[15] the contents of the letter.

el JUDGE BOGAS: I'll aliow you to briefly summarize the
[17] topic of the letter.

[18] MR. SUFLAS: Let me go abont it this way, I'll withdraw
[319] that question.

20 BY MR. SUFLAS:

- Q: What was the context, Denise, for this letter?

[21]

5] MR, CONLEY: Objection, it’s irrelevant.

. Page 58
] JUDGE BOGAS: Counsel? .

] MR SUFLAS: Well, Your Henor, I l;hmkm order to

{3 understand what follows and in erder to see how the union
[4] bargained the issue of benefits generally, I think this

[5] background is important,

6] JUDGE BOGAS: Couid yon repeat your question?

M  MR. SUFLAS: Surc, could yon read that — well, let me re
[8] ask it.

18]
[10]
01

BY MR. SUFLAS: )
Q: In your experience as 2 bargainer, was it trusual that —
JUDGE BOGAS: I'm going to sustain the objection.

(121 MR. SUFLAS: Thank vom.

3] BY MR. SUFLAS:

4] @Q: Let me turn your attention —

5] MR. SUFLAS: Let me move Respondent’s R-5 and R-6 into

{16] evidence,

i1 JUDGE BOGAS: Counsel for the General Counsel?

fe]  MR. CONLEY: I object to R-5. R6 reflects some proposals
[19] that, I don't object to that, but I think we’ve already donc all

[20] that in a stipulation, but ...

1] JUDGE BOGAS: Let’s do it with Respondent’s R-6, does the
[22] Charging Party have any objection to Respondent’s R-6? .
23]  MS. HOSTETLER: No objection.

=4 JUDGE BOGAS: Respondent's R is received.

@5 (Respondent’s Exhibit R-6 received)

Mi:iﬁﬁ:ript@

(17) Page 55 - Page 58
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Page 65

Q: Now, after you received this letter at the bargaining

i4]

[5] session on June 21 was there any discussion about that issue?

[8} Q: Let me show you what's been marked as Respondent’s Exhibit
[9] R9 for identification. First, let me call your attention to

{10] the last paragraph on the first page and the first two

{11] paragraphs on the second page.

12 (Respondent’ Exhibit R-9 identified)

118 @: Does that refres Yoﬁ.r recollection as to whether there was

[17] any discussion after you received Joint Exhibit J-31?

Q: What was the discussion to the best of your recollection?

(20
[21]
[22]

Q: Were those statements that you just referred to m]omt— -
Bxhibit J-30 were they made across the bargaining table before
you received this letter?

Page 64
[1 Q: What was the unjon’s response?

[8] Q: What was the unjon’s response when you asked them were they
[9] poing to make a counterproposal on Beneflex?

Pages 66
(1  Q: Let me wrn your attention to the sccond page of R and
[2] that second paragraph. The minutes state, “Ma.ﬁagement states
your letter indicates you would like BeneFlex proposals to be

E d

off the table so do you have a counter-proposal on health care.”
{5] The union states, “Not at this time.” Do you recall that
[6] statement having been specifically made at the table by the

[7] union?

9] @: I'm sorry, do you recall those two statemen
the tablef

rop Qi Before we get to Jomnt Exhibit J-30, let me ask you (o tum
24] to the fourth page of R-9 and let me ask you to look at the
[22] fourth page -— the bottom of the fourth and the top of the fifth

[23] pages.

[17]
[18] General Counsel’s Exhibit GC9.

MR. SUFLAS: Your Honor, I'm withdrawing Respondent’s R-9.
(Respondent’s Exhibit R-9 withdrawm)
MR. SUFLAS: If I could have a moment.
BY MR. SUFLAS:
. Q! Next I'm going to ask you to iook at what's been marked as

Q: Was there further discussion on the BeneFlex issue at this

f25]

(19) Page 63 - Page 66
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Q: What was the union’s reaction to that?

015

(18]  Q: Was that the casc?

Page 73
BY MR. SUFLAS:

Q: Did the union file unfair labor practice charges over the

company’s position on the BeneFlex waiver?

Q: What was the disposition of those charges?
MR. SUFLAS: Your Honor, I may have an.[Eth:[ to s.a}.r this
we withdraw Respondent’s Exhibits R-11.
(Respondent’s Exhibit R-11 withdrawn)
BY MR. SUFLAS:
Q: Let me next show you what’s been marked 45 Respondent’s

Exhibit 13, you can take a moment to look that over.
(Respondent’s Exhibit R-13 identified)

Q: Can you tell us what this letter is?
o m

figi Q@ What was scheduled for July 14th, 2004 if you recall, if

anything?

B

i24]

Q: Did the union make any proposals on BeneFlex at

[25] session?

[25]

Q: I'm sorry, so you received this letter on July 14th?

Page 72

Page 74

1 Q: Do you know if that discnssion occurred at this session on
(8] July 13th? '

110 Q: On the 13th did the union reference Board Charges during
[14] the discussion over BeneFlex?

Q: What js this Jetter's subject matter?

Q: It appears that the information sought was aver a five-year

1o} period?

17

Q: Then did you respond?

zof  MR. CONLEY: Objection.
i1  JUDGE BOGAS: The basis for the objection?
221  MR. CONLEY: Well, the question was did she respond and

t23] instead the witness offered some other response that wasn't ﬂ:ui
{24] response to the question.
125] JUDGE BOGAS: Sustained and stricken,

JUDGE BOGAS: I want to make sure [ have the right ketter.

The one I have is signed by My, Shilling? Is that the same
letter that you're -~ that is Respondent’s R-13¢#
THE WITNESS: That’s right, I'm assuming that it’s
written by Hastetler, but it is signed by Me Shilling.
BY MR. SUFLAS:
Q: Please continue, you were referring to the statement of

(20]
[21]
22

[23] the union’ position?

M.iLé-ﬁggcript@

(21) Page 71 - Page 74
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Page 75 Page 77

) Q: When did the union demand that the information be provided 14]  Q: What was the company's position — what position did t.he.
15] to them? [15] company express across the bargaining table as to its right to

116] make out-ofcontract BeneFlex changes without this propose

[17] lahguage?

Page 76 Page 78

31 Q: What was the unicn’s response at the table on that day?

[ Q! When you say it's irrelevant to making a proposal for that

[5] bargaining unit, on what do you base that opinion? ' 5 Q: Yes?

Q: Thank you.
11]  MR. SUFLAS: I move R-13 into evidence.

12] JUDGE BOGAS: Counscl for the General Counsel?
13]  MR. CONLEY: No objection.

14  MS. HOSTETLER: No objection.

15] JUDGE BOGAS: Respondent’s R-13 is received.

16 (Respondent’s Exhibit R-13 received.) 11€] : I’'m going to show you what’s been marked as Exhib
7] BY MR, SUFLAS: [47] Can you tell me what this document is?
18] Q: Denise, let me furn your attention to the next bargaining (18]  (Respondeat's Exhibit R-16 identified)

18] session which is the 14th session on July 15th of 2004; was the
i) issue of BeneFlex discussed at that meeting?

Q: So, it was in response to the union’s request that’s R-13?
Q: Do you recall what was discussed?

»age 75 - Page 78 (22) Min-U-S{dipkp
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Page 81

& Q: And this letter is dated July 28th?

(3

[4] information is being requested?

Q: Does the letter indicate the reason why this additional

12 Q: So,in the caption of this lettei when yoi say “This is
[13]. information request number 14, this was the union’s 14th
[4] information request?

7 Q: In your cxperiencr as a bargainer is thata lot or a

=)
7t0] request?

@: What deadiine did the union give you to respond to this

18] little?

9 Q: You indicated that to the patties that the next day an July

24 20th, 2004

21
{23]

[25]

Q: So, you responded in two days to

Q: Next I'm going to show yon what’s been marked as R-20. If
{24] you could identify that for the recaord?

(Respondent’s Exhibit R-20 identified)

Page 80

[11 Q: And, you provided some of the information requests at that

Page 82

[2 time?

3] Q: I'm next going to show you what's becn marked as

[[1 Respondent’s Exhibit R-17. If you can identify that document 7 Q: Next I'm going to show you what's' been marked as R-21. Can
[ for the record, please? i8] you identify that?
[  (Respondent’s Exhibit R-17 jdentified) B  (Respondent's Exhibit R-21 identified)

Mg  Q: Next I'm going to show you what's heen marked as
19 Respondent's Exhibit R-18. If you could identify that for the
201 record?

24 (Respondent’s Exhibit R-18 identified)

It
4]

8 @ Now, with respect to Respondent’s R-18 and Respondent’s
9f R-2], these two new union information requests they hoth

[20f indicate that these requests are being made at the behest of a
[21] health care provider?

(28]

Q: How does the information requested in those two letters

DﬁL%%l:ript@
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MR. SUFLAS: Your Honor, I would like to offer

[3] Respondent’s B-18, R-19, R-20, R-21, R-22 and R-23 info

[4] evidence, l

B MS.HOSTETLER: I'm sorry, Your Honor, what wete those

[6] exhibits again?

M JUDGE BOGAS: That's R-18 through R-23?

e1  MR. SUFLAS; Correct, Your Honor,

9] JUDGE BOGAS: Counsel for the General Counsel?
r10] MR. CONLEY: No objection.
111 JUDGE BOGAS: Counsel for the Charging Patty?
1 MS. HOSTETLER: No objection, Your Honor, and I also have
{13] a question, I Jost track of my — .
f147  JUDGE BOGAS: Just before you do that, Respondent’s R-18,
58} R-19, R-20, R-21, R-22 and R-23 ate received,
{6l  (Respondent's R-18, R-19, R-20, R-21, R-22 and R-23 received)
{71 JUDGE BOGAS: Go ahead, Ms. Hostetle,
ria]  MS. HOSTETLER: My question is on R-17, was R-17 offered
[i6] and R-16?
[20] JUDGE BOGAS: No. R-16 and R-17 were not offered and
[21] recelved according to my notes. ’
221 MR. SUFLAS: Yes, I would move R-16 and R-27 into evidence
[23] at this time also.

JUDGE BOGAS: Counsel for the General Counsel?
MR. CONLEY: No objection.

f2d]

Page 88
JUDGE BOGAS: Counsel for the Charging Party?

(2] MS. HOSTETLER: No objection.
@  JUDGE BOGAS: R-16 an R-17 are received.
‘4]  (Respondent’s Exhibits R-16 and R-17 received)
[8] BY MR. SUFLAS:
(6] @: Now Denise, let me call your attention back to R-22 wherein
71 you make the statement that apgregate cosis coupled with
18 demogtaphic data previously produced to the union is all that's
[E needed for a third patty to design and cost out a benefits plan;
110} what was the basis for the company making that statement in that

letter?

[11]

(€]
07

Q: Can you give us a specific exampie not involving this

carrier?

1

Page 89
Q: With respect to that statement in R-22 that aggregate costs
and claims data coupled with demographic data was sufficient to
price out a plag, were there any subsequent events that
confirmed that opinion in you mind with respect to this
bargaining unit?

(o]
{11
1)
3]
[4]
[15]
18]
7]
18]
18]
(R0
1]

{23
24
(25]

@ Could you tell us about this?

JUDGE BOGAS: Who is AON Consulting?

THE WITNESS: Thcy are a benefits consulting group and we
provided them with —

MA. COi'\lLEY: Objection, hearsay.

MR. SUFLAS: We cad put on live testimony about this if
you want, Your Honor, but it’s three questions and —

JUDGE BOGAS: I'm going to say this just in general, I
mean, it seems to me there is evidence that your client has been
making an effort to respond to the information requests.
Certainly the testimony is indicating that, but how relevant
that is to this proceeding and how much it is worth it to get
into that and to wrangle about hearsay evidence regarding that
really seems te me, Counsel, to be getting kind of far afield
You started your presentation by talking about what this
case wasn't about; it wasn't about information requests, it

wasn't about bad fajth barpaining, it wasn’t about impasse, and

i

3
4

Page 20
you seem to be getting far afield and is it possible — is it
evidence about these matters., .

It does appear your client was responding to these
information requests promptly and fairly thotoughly at least
with respect to some of them, but 1 just don't know — aside
from making your client look good in general, how important that
is.

MR. SUFLAS: Well, that's always important, Your Honor,
but leaving that aside — '

JUDGE BOGAS: In this case in particular that [ think
presents some fairly narrow legal issues, how 1 certainly would
rule on the first issue is not going to be determined in any way
by how much I like or don't like your client. it's strictly a .
legal issue, it’s one I'm going to take a hard look at based on
iooking at case law on the subject and what the Board said and
hasn't said, but do you feel it’s necessary to pursue this line
of questioning with respect to this issue of whether certain
information was sufficient to get a quote from a provider?

MR. SUFLAS: Yes, 1 do, Your Honor, and you've made fair
comment, but let me connect the relevance of this information to
our theories expressed in our opening statement.

These parties know, this union knows that every fall
BencFlex changes are coming. They're announced, they're
implemented effective 2005. What we are endeavoring to show
with this testimony is that all across the spring and the summer

Mid ¥ 8dripte
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{1  Q: Did the union give you an indication as to what their
[2] thinking was at that time about cost sharing or the cost of this

| MR. SUFLAS: Thank you. I will withdraw Respondent’s
| Exhibit R-28.

1 (Respondent’s Exhibit R-2B withdrawn)

] BY MR. SUFLAS:

] Q: Let me tumn your attention to the next — I'm sorry, let me

| turn your atteniion to the session of September 29, 2004 which
| was the 22nd session. Do you recall that session?

[3] presentation? 0

)] Q: Now, let me next ask you to look at Joint Exhibit J-34 if
110} you would, please. Can you tell me what — well, that is an
:[11] information request from the union September 29, 20047

] Q: What occurred at that — first of all, who was in

| attendance — who was the union's spokesperson at that session? 13 Q: It seeks information regarding upcoming changes for 2003,

14] BeneFlex?

18] Q: At this point on September 29 of 2004 what was the statns
17] of the announcement of 2005 BeneFlex changes if you recall?

Q: Had the company probably announced that the BeneFlex

4]

:1195) apnouncement would be forthcoming?

Page 100 Page 102 °

5 @ Next I'm going to show you what has been marked as

[5} Respondent’s Exhibit R-30. Can you identify Respondent’s

[7] Exhibit B-30¢ .

18] {Respondent’s Exhibit R-30 identific

1

] Q: And, then you indicited that this — how long did the

] presentation last?

Q: When the union asked for COBRA‘rat::s, what did that mean?

[13i

15]  Qr Yes? '

b Q: Did the session continue after the Bhue Cross/Blue Shield

1 representatives left?

Q: What was the discussion after they departed?

251  Q: I'm going to show you what has been marked a R-33. Can you

age 99 - Page 102 (28)
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1] tell me what R-33 is?
2 (Respondent’s Exhibit R-33 identified)

{1] union and non<union population at Edgemoor.
Il JUDGE BOGAS: Putting aside for the moment whether that’s

@] already a stipulation, do the parties so stipulate, General
4} Counsel?
B MR, CONLEY: Yes.
¥  JUDGE BOGAS: And, counsel for the Charging Party?
m  JUDGE BOGAS: Coumsel for the General Counsel? @ MS.HOSTETLER: Yes.
)  MR. CONLEY: No objeciion. /B JUDGE BOGAS: Thank you.
5 MS.HOSTETLER: No objection. g MR. SUFLAS: Thank you,
10 JUDGE BOGAS: Respondent’s R30 and R-33 are received. o BY MR. SUFLAS:
{111 (Respondent’s Exhibits R-30 and R-33 received)
iz MR. SUFLAS: Thaok you,

B MR. SUFLAS: I move Respondent’s R30 and R-33 at this
6] time, Your Honor.

1] Q: Let me turn your attention next to the 25th session,
[12] October 13, 2004. Was the issue of benefits or BeneFlex

[r3 BY MR. SUFLAS: [13] discussed at that session?
[14] Q: Next, I'd like t6 call your attention to the 23nd session i

[15] of bargaining, October 6, 2004. Do you recall whether the issue
[16] of benefits or BeneFlex was discussed at that session?

471 Q: If the witness could be handed General Counsel's Exhibit
(18 GC-14, please? T would ask you to look at the pages date
stamped 0441, 0442, 0443

18] Q: What was discussed?

Q: Look at those first.

(Witness perusing document)

Q: Did that refresh your recollection as to whether the issue
of benefits and BeneFlex was discussed at this meeting?

Page 104 Page 106

= Q: First, what was discussed — was anything discussed about
[ the union’s presentation?

@ Let me next mrn your attention to October 11, 2004; were

[6] you personally involved in the announcement of the 2005 BeneFlex
changes?

Q: Are you aware of how those changes were announced at the
[10] site?

(141 Q: Did they give you any indication as to whether something
(7 MR. CONLEY: Objection. It's already part of the [z} would be forthcoming?

[13] stipulation and she wasn't involved.
[14] MR. SUFLAS: Well, we can go off the record, maybe I can
[15] address their concerns.
[18] JUDGE BOGAS: Off the record.
171 (Discussion off the record.)
1) JUDGE BOGAS: Back on the record. I understand, counsel
rig} for the Respondent, that you have a stipulation to propose?
MR. SUFLAS: Ycs, Your Honor, the stipulation is that on
October 11, 2004 we would amplify paragraph 53 of the stipulated
facts, Joint 1-A by adding that Respondent and the union -

[18] Q: Was there any discussion about involvement of bargaining
171 unit employees for BeneFlex coverage before the 2005 year?

Respondent met ‘with union representatives first 1o review the
2005 Beneflex changes and that after reviewing those with the

union those changes were then announced more broadly across the

—
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Q: Did the union object to that?

MR. CONLEY: Your Honor, I abject to this line of
questioning. This document is already in evidence and to simply

recount what is already in evidence I'm not sure 1 understand
where the Respondent is going. We already have stipulated to
put this decrment in the record as an exhibit,

NR. SUFLAS: Well, Tour Honor, 'we're trying to help you
out.This exhibit is probably 25 pages long, it deals with any
number of batgaining topics beyond BencFlex.,

MR. CONLEY: But, we've already said that, you know, that
it’s 19 pages long.

JUDGE BOGAS: Well, in your briefs you can certainly draw

. mYy attention to any specific parts of this. It is a fairly —
there are some voluminous documents in there. I appreciate it’
. that the parties would direct my attention to points I necd to
i review, but that can be done in a brief without taking
' everyone's time, just taking my time.
MR. SUFLAS: Very good. But, again, I’m having her
testify and T only used this exhibit for purposes of refreshing

her recollection or at least that was my intent.

THE WITNESS: Good.

JUDGE BOGAS: Is this subject — is counscl for the
* General Counsel or the Charging Party arguing that this specific
: area before you is the subject of stipulation alreacy?

MR. CONLEY: It seems redundant, she's just simply
testified what's in the document as [ understand this.

JUDGE BOGAS: These are the notes, she’s testifying from

. her best recollection now, so P11 permit jt. The withess can

i answer the question, the objection is overruled.

i MR. SUFLAS: Thank you, Your Honor

! . BY MR. SUFLAS:

i Q: Moving on, let me ask you to look at Jolnt Exhibit J-37,

i please.

Q: Joint Exhibit J-37 is a letter from Ms. Hostetlet to you
dated October 14th, 2004, it’s covered by the stipulations and

i Mr. Conley, just to set the context, Your Honor, Mr. Conley has
* already afluded to this letter as an objection by the unien to
the proposed 2005 BeneFlex changes.

Did the company respond in writing to this lettcr?

Page 108

Q: Why not?

=

(et
[LRF!
[tg]
[t3]
4]
15]
{1€]
071
[ej
[18]
[20]
[21]

=]
[24]

Page 109

MS. HOSTETLER: Your Honor, I'm actually going to
object. She’s just characterized a statement of fact that is
not in the record regarding who the lead negotiator is for the
union and whether Kathleen Hostetler is at the table anymore.
That's not in the record as an established fact.

JUDGE BOGAS: Well, she was at the bargaining session, she
could say if you were there or not. I guess maybe — are you
objecting to the term of art the table as opposed —

MS. HOSTETLER: Well, I'm objecting -~

JUDGE BOGAS: I was understanding that to mean that you
weren’t in sessions which is a fact that presumably the witness
would know.

MS. HOSTETLER: I'm objecting if it is what she's
testifying to that the union pulled ope attorney, put another
attorney in in any way to delay bargaining because we can either
enter into a factual stipulation or put a witness on to explain
why there was a change of attorneys at that point in time, that
it wasn’t meant to —

JUDGE BOGAS: Okay, I wasn’t getting any of that. I
wasn't understanding any of that to be the subject of this. 1
thought she was explaining her reaction fo this letter and when

4]

B
]
[21
[€]

Page 110
she szid that someonc clsc was at the table she meant someone
else was attending the bargaining sessions.
1 should not be putting words in the witness’s mouth, but -

THE WITNESS: I'm bappy to testify or You can continue.

JUDGE BOGAS: Maybe it would help to just -—

MR. SUFLAS: To allay counsel’s fears, we're not alleging
--- we nnderstand that Ms. Hostetler bad some family issues,
we're not alleging that, you know, her non-attendance factored
into ocur theory that the nnion was dragging their feet, so if
that addresses the concern, perhaps we could just let it be.

THE WITNESS: I don’t know why they switched, I'm telling
you — ,

" MS.HOSTETLER: Then the other fact that’s not in evidence
is that Kathleen Hostetler bad withdmawn as the attorney for the
union and actuzlly I hadn’t so I object to that staternent in
fact. )

JUDGE BOGAS: Are you moving to strike that testimony and
if 50, on what basis?

MS. HOSTETLER: It's not a fact in evidence.

MR. SUFLAS: Let me go abont it, Your Honor, maybe I can
set the stage better.

JUDGE BOGAS:; Okay, I'm going to strike that part of the
answer just relating to the statcment that Ms. Hostetler was no
longer the lead negotiator for the union.

ige 107 - Page 110 (30)
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Page 111
(] M5 HOSTETLER: I appreciate it, Your Honor, That
[2) satisfies me.
B JUDGE BOGAS: Al right.
4] BY MR. SUFLAS:
i5} Q: And, just so the record is clear, I believe you testified
[8] before that as of September 24th Ms, Hostetler was no longer
[71 present at the bargaining table, correct?

{1l
{2l

3]
i5]

Page 113
Q: Did the union specifically question any of those 2005
changes?

Q: Did they make any proposals specifically directed at
modifying ‘a.ny of the particular changes announced for 20057

Q: Did bargaining meetings occur after you received this Joint
Exhibit R-38 onh October 14th?

11] Q: And, following Septerber 24 was it your testimony that Mr. ) —[1 1

[12] Runkel became the union’s lead bargainer? [zl

Q: Next et me turn your attention to the 30th bargaining
session on November 8, 2004. Do you recall that session?

Q: What, if anything, occurred with respect fo the topic of
benefits or BeneFlex at this session?

Q: Okay, back to this letter. Let me go back even though I
asked you this, but let’s go back and start it again. Why is it
that the company did not respond in writing to this letter?

Q: Let me turn your attention to Joint Exhibit J-38; is that
the proposal that the union handed out?

Q: Is this a part of that?

Page 112

Page 114

Q: Who made the presentation on behalf of the union?

Q: With respect to the proposal, was it a comprehensive
proposalf

£3%

18] Q: Was the company available to entertain anything the union
{19] wanted to say about the 2005 changes?

7]

Q: On the vacation buy-back and the financial planning, is
that reflected on Joint J-387

22 And, prior to December 16th of 2004 did the company ever

[23] say to the nnion, we're not going to discuss 2005 Beneflex [;23]

4} changes?

Q: What was thee union’s proposal on November Sth with respect

(24] to the cost of this Biue Cross/Blue Shield proposal?

Iiﬁn-&i—%ll‘ipt@ (31) Page 111 - Page 114
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Q: And, from the company’s perspective was there anything

[2) particular about this proposal that was problematic from the
[3] start?

MR SUFLAS: Could we go off th;: record l;nc minute? 1
apologize. ’

JUDGE BOGAS: Off the record.

(Discussion off the record)

JUDGE BOGAS: Back on the record.
BY MR. SUFLAS:

Q: Now, did the company have any comment about the union’s

proposal?

. Q! Did the company have any specific questions or comments
regarding the cost of the proposal?

JUDGE BOGAS: Yes, I mean, we pointed out that the rates
for the Blue Cross/Blue Shield proposal, the alternative
henefits proposal were still higher - substantally higher, we
thought, than the rates for the BencFiex benefits.

Page 116

Q: What was the union's responsc to that?

22

Q: Iapologize, I lost track of this one, so we’re out of

i23] chronological order, but I'm going o ask you to look at what's
[?4] been marked as Respondent’s Exhibit R-35. Will you please
125) identify Respondent’s Exhibit R-357

{1l

Page 118
(Respondent’s Exhibit R-35 identified)

]

5] company’s responses to be adequate or satisfactory?

Q: With respect to response, did the union deem any other B

Q: Now, calling your attention to ]38, the second page, was
there any temporal limitations to the Blue Cross/Blue Shield
proposal? '

Q: Now, from the company’s perspective how did this proposal
on November 8th relate to the proposed 2005 changes to BeneFlex?

Q: So, from the company’s perspective you viewed this to be
the union’s proposal in licw of the 2005 BeneFlex changes?

i3

Q: let me next show you what's been marked as VR-;:',?. I'want

{13] you to tell me what this document is?

[14]

{18]

(Respondent’s Exhibit B37 identified)

Q: Thank you. Now, does this exhibit include all the

[17] attachments?

120 JUDGE BOGAS: An entire what; I don’t understand?

[21]

THE WITNESS: An entire red weld, Like: one of those files,

[22 you kmow a big accordion file full of documents.

(23]

MR. SUFLAS: I move R-35 and R-37 into evidence at this

[241 time.

2]

JUDGE BOGAS: Counsel for the General Counsel?

ige 115 - Page 118 (32) Min-U-Scfigh®|
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(i1 MR. CONLEY: No objection.

@  MS.HOSTETLER: No objection.

Bl JUDGE BOGAS: Rcspondcnt’s R-35 and R-37 are received.

1 (Respondent’s R-35 and R-37 received)

5 BY MR. SUFLAS:

]  Q: Let me next show you what's been marked as Respondent’s

7] Exhibit R40. Can you tell me what this is?

(Respondent’s Exhibit R0 identified)

Page 121

Q: So, this is additional information to the union?

MR. SUFLAS: I move R40 into evidence.
(4 JUDGE BOGAS: Counsel for the Gencral Counscl?

(55 MR.CONLEY: No objection. [M5  Q: And, that’s proposed — Joint Exhibit J40 is styled as a
[18] MS. HOSTETLER: No objection. 6] modification?

(771 JUDGE BOGAS: Respondent’s R0 is received.

48 (Respondent’s Exhijbit R40 received)

119] BY MR. SUFLAS:

{2q] Q: Let me next tam your attention to the 315t session on

[217 November 16th, 2004, Let me ask you to get before you Joint
(22] Exhibits ]-39 and J-40

24 @ Do you recall the session of November 16th? . R4 Q: How so?

Pags 120

Page 122

| Q: Was the issue of benefits discussed at the November 16

7] meeting?

st

#4]  Q: What occurred at the November 16 meeting with respect to

i5] benefits?

[6] Q: What was the company’s sesponse?

[fo] Qi Approximately what time did these negotiations start, if
[11] you recall? -

118 Q: When did the union tender their offers Joint -39 nd Joint
ria} J40?

[8] Q: Calling your aftention to Joint J-39 the second line

[7] specifically mentions that the union is withdrawing the health

[18] care proposal that it presented on November Sth? ‘[1 g  MR. SUFLAS: Your Honor, could we take a short break at
:1[19] this point, we're almost done?

{2  Q: What were the proposals that the union made on the 16th 0] JUDGE BOGAS: I'd like to keep going, this witness has

[21] with tespect to benefits? [21] been on the stand for a long time, we can take a break before

2 |[22] cross.
H MR. SUFLAS: That's finc, Your Honor, very good.
24  Q: How were they presented by the union? [24] BY MR. SUFLAS:

Q: Let me thr your attention next to the mecting of December

ipt® ' (33) Page 119 - Page 122
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(1} . Q: This package of proposal presented by the union, did the

[@ union express what they were trying to accomplish with it?

1 Q: Now, calling your attention to the December 16 session, do
7] you recall that session?

18 Approximately how mary items remained open at this point in
[16} Japnary of 20052

18]

Q: Now, there was also 2 mecting on January 28th, 2005, the

:1[16] 37th session. Was there any further discussion about BeneFlex

17] at that point?

Q: Werce there any spedific reasons why the parties could not
implement an zlternative plan at that date?

Page 124

Pags 126

1 Q: What was the union’s response?

1 Q: Was there any further discussion on December 16th of the
union’s Blue Cross/Blue Shield proposal?

j Q: Now, let me call your attention to the sessions of January
| 26, 2003, the 36th session. ’

Q: Paragraph 61 of the stipulation states that at that meeting

| the nnion presented a package of proposals and that benefits

- were oot addressed. Well, paragraph 61 says what it says. Was
there any reference to the Blue Cross/Bluc Shield propesal at
the session of January 16th?

| Q: Nov;, .thc stipulations in paragrap;h 62 refer to the fact
[7] that Respondeat prepated a counter-proposal, Joint Exhibit J42.
(8] let me turn your attention to the 38th session on March 11th,

[] 2003.What was the discussion at that point about these

0] packages of proposals which had been exchanged by the parties?

: What were those?

251  Q: Let me turn your attention to Joint Exhibit J43, Did the

23] company subsequently modify its position with respect to this
[23] package of proposals that the parties were discussing back and
t24] forth?

1ge 123 - Page 126 (34)
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1
2

B]  Q: All right, in the stipulation at this point the plant
withdrew its proposal on the BeneFlex waiver; is that right?

g8  Q: And, the stipulation tells us that that package — that I
[[] that modified package failed ratification, correct? m

1] Q: Following the failure of the package of ratification were
[10] there subsequent bargaining sessions between the parties?

fizi Qi Now,in the bargaining that continued after December 16th, 1z
(18] did the nnion ever retutn to their Blue Cross/Blue Shicld

Page 129
benefits under the plan through different programs that are part
of BeneFlex?

! And, during 1994 to 2004 the mnion had never addressed
making other offers of BeneFlex Plans in that time period, never

need to do so; is that correct?

Q: Between 1994 and 2004 the union never needed to make any
proposals on BeneFlex?

proposal?

[18] Q: Has the nnion ever mentioned the Blue Cross/Blue Shield &l
[1§] proposal subsequent to November 16th, 20047 9]

Q:

So, there wasn't any need for the unjon to make any
proposals on it because it was always something that the company

took care of?

22 MR. SUFLAS: Thank you very much. Your witness, - 27
e JUDGE BOGAS: let's take a five-minute break, Off the 23]
[24] record,

(Off the record for a five-minute bm)

Page 128
‘I JUDGE BOGAS: Back on the record.

@  MR. CONLEY: The parties have had an off-the-record

ﬁ] d.i.scﬁssion and the Respondent has agreed that it has not

M4} attempted to assert that Kathleen Hostetler had at aay time

5] withdrawn as counsel for the union.

161 MR. SUFLAS: So stipulated, Your Honor. [l
@ JUDGE BOGAS: Thank you. )
B JUDGE BOGAS: Ms. Hostetler? o)
= MS. HOSTETLER: The Charging Party stipulates,
£o] JUDGE BOGAS: OFf the record, 1ol
1] (Discussion off the record) ¥

Q: The company took care of making any proposals an changes to
BeneFlex during that period of ten years?

Pags 130

Q: And, as for July 13th then you indicated to the union that
they would need to come up with a comparable proposal to
BeneFlex; is that correct?

Q: Right.

i1zi JUDGE BOGAS: Back on the recomd. Mr. Conley?

3] MR, CONLEY: Thank you.

[t4] CROSS EXAMINATION

{185] BY MR. CONLEY:

116] Q: Ms. Keyser, you testified the BeneFlex Plan is a very ‘['i g
17] comprehensive plan of benefits? (7]

9]  Q: That hationwide plan is the plan you feel is an excellent 1]
[20] plan? 201

2]
1 [22]
{123]
[24]
[25] Q: And, it offers a tremendous amount of different option of [25]

MR. CONLEY: I move to strike that part of the response,
that's not responsive.
JUDGE BOGAS: The part of the answer that is not

responsive is stricken. Please try not to argue with counsel,
just answer the questions.
THE WITNESS: Okay.
JUDGE BOGAS: If you don’t understand something, just ask
for an explanation. This isn’t a debate, it's cross
exammatlon
THE WITNESS: Okay.
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11 JUDGE BOGAS: Thank you. Counsel for the Charging Party?
1z MS. HOSTETLER: Yes, ] have just a couple questions,

Page 145

] You testified that Blue Cross/Blue Shield asked for COBRA
[2 information from 2005 and that was because your direction to

3 DIRECT EXAMINATION B thern was to mirror the BencFlex Plan; is that rght?
@1 BY MS. HOSTETLER:
B @i Mark, could you take a look at Respondent’s R-357 5]  Q: And, was that the union’s position because the ugion

membership and the union leadership were generzlly satisfied
with the level of benefits of BeneFlex?

=] Q: Thank you, and then will you take a look at Respondent’s
1o R46?
1] JUDGE BOGAS: Which one?
A MS. HOSTETLER: Respondent’s R46.
1131 THEWITHNESS: I have it
4] BY MS. HOSTETLER:
[is] Q: Do you have R46?

)] Q: And, another plan could have been priced that would not
[10] have mirrored BeneFlex, correct?

[12) Q: Now, you testified that you first contacted Bioe Cross/Blue
Shield on July 27th, 2004: is that right?

1151 Qi Was that the first time with respect to the 2004

negotiations that anyone on behalf of the unijon had contacted a

(7] Q: Have you seen this document hefore today? 471

third party insufance carrier to work on 2 health care proposal?

-[1 9] Q: During the time around August 31st, 2004 and subsequently
[20] Wwete you aware that the company has this information from Biue
211 Cross/Blue Shield?

[21  Q: Andagain, just focusing on 2004, is that because, in yO!

1 24 words the union was not satisfied with the BeneFlex Plan
[23] Q! One moment. Focusing yonr time around August 31st, 2004 or ©a] generally in 20047 ’

[24] actually subsequent to August 31Ist, 2004, what if any requests

[25] did Blue Cross make of you reganding additional information from

D Page 144 - Page 146

(i Dupont?

Q: But, prior to that you didn't look for alternative coverage

[3 because the union members and the union leadership were not
[4} Q: Did that information inclnde the COBRA information? [4] satisfied with benefits?

Q: Were you

not tisfied wil

the: way the BeneFlex
Plan has run in terms of annual changes announced by the company

7 Q: Can you think of any other information that they requested I
[B] that you obtained from DuPont?

{8]' on a corporate-wide basis?

Q:
11] they indicate to you that the census data was the most important
[12] MS. HOSTETLER: No further questions, thark you. L
[13] JUDGE BOGAS: Counsel for the Respondent?

In your discussions with Blue Cross and Blue Shield did

information that they needed to price a plan?

[14] MR. SUFLAS: Ye,s Your Honor.
[15] CROSS EXAMINATION
(18] BY MR. SUFLAS:

[17]  Q: Mr. Schilling, Rob Jordon, who was referenced in 7 Q: And the hard claims information that they necded, did they

{18] Respondent’s R46, was he the contact person or one of the fi8] indicate whether they needed group claims or did they need

{19] contact people that you had at Blue Cross/Blue Shield? 119] individual claims?

Q: Do you know whether Blue Cross/Bluc Shield relied upon the

group claims datz and the census data in order to price the

{22 Q: Did you learn at any point that he had also been speaking 27
' ‘[23] to AOW about putting together a similar plan? 23] plan; that that was all they looked at?

[25] Q: Now, Ms. Hostetler asked you — I'm sorry, strike that.

iz  MR. SUFLAS: Thank you, sir, nothing further.

MipG3tripte (39) Page 143 - Page 146



USCA Case #16-13@ Doeument #1672187 FiIe@Zl/ZOl? Page 29 of 364

UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

E.L. DUPONT DE NEMOURS AND

COMPANY

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS
INTERNATIONAL UNION (P.A.C.E.) and its
LOCAL 2-786, EDGEMOOR, DELAWARE

Case 4-CA-33620

INDEX AND DESCRIPTION OF FORMAL DOCUMENTS

General Counsel’s.. 1(a)
1(b)
1(c)
1(d)
1(e)
1()
1(g)
1(h)

1()

Original Charge (4-CA-33620) filed 1/3/2005

Affidavit of Service of 1(a) dated 1/4/2005

Complaint and Notice of Hearing dated 3/31/2005
Affidavit of Service of 1(c) dated 3/31/2005

Answer to 1(c) rec’d 4/12/2005

Order Rescheduled Hearing to 8/23/2005 dated 6/27/2005
Affidavit of Service of 1(f) dated 6/27/2005

Order Rescheduling Hearing to 9/13/2005 dated 8/4/2005

Affidavit of Service of 1(h) dated 8/4/2005

rjd: H:\RO4COM\LITIGATE\INDEX\dupont33620.doc

. |
: é)/ , /
C} by L
' 4\353#2() F1 Do {}mf
fofs BERemiugs
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e NATIONm=CABGK RELATIONS BOARD — 2NOT WR"ED'::“F::G SPACE
CHARGE AGAINST EMPLOYER = S

INSTRUCTIONS:
Flle an orliginal and 4 coples of this charge with NLRB Reglonal Director for the region In which the alleged unfair labor practice

occurred or is occurring.

1. EMPLOYER AGAINST WHOM CHARGE 1S BROUGHT

a. Name of Employer b. Number of Workers Employed
E.I. DUPONT DE NEMOURS-EDGE MOOR PLANT 130
©. Address (street, ciy, State, ZIP, Code) d. Employer Representative e. Telephone No.
104 HAY ROAD 302-761-2247
FRANK INGRAHAM, HR Fax No.
EDGE MOOR DE 19809 302-761-2213
1. Type of Establishment (factory, mine, wholesaler, efc.) @. Identify Principal Product or Service
MANUFACTURING TITANIUM DIOXIDE
h. The above-named employer has engaged in and is engaging In unfalr labor practices within the meaning of Section 8(a), subsections (1) and (st
subsections) (5) AND (1) " of the National Labor Relations Act, and these unfalr labor

practices are unfair practices affecting commerce within the meaning of the Act.
2. Basis of the Charge (set forth a clear and concise statement of the facts constiuting the aleged unfair labor practices.)

Since on or about January 1, 2005, and at all times thereafter, during the course of negotiations for a successor contract, E.I. Dupont de
Nemours, by its officers, agents and representatives, violated Section 8(a)(5) of the Act when it unilaterally implemented changes to the
health benefit plan in effect for unit employees.

By the above and other acts, the above-named employer has Interfered with, restrained, and coerced employees In the exercise of the rights
guaranteed in Section7 of the Act.

3. Full name of party fillng charge (if Jabor organization, give full name, Including local name and number)
PACE INTERNATIONAL UNION AND ITS LOCAL 2-786
4a, Address (strest and number, cily, State, and ZIP Code) 4b. Telephone No.

2708 CHINCHILLA DRIVE 302":5&8;855
WILMINGTON, DELAWARE 19810 716-285-4850

5. Full name of national or international labor organization of which it s an affiliate or constituent unit (fo be filed In when charge is fled by a labor organization)
PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY WORKERS INTERNAITONAL UNION

8. DECLARATION
1 declare that | have read the above charge and that the statements are true to the best of my knowledge and bellef.
A - " 1, g James L. Briggs, International Representative
i ftie, if
entative orpom/ king charge) - o N, 716-285-4850 (Title, if any)
pdd 110 TWENTY-FOURTH ST NYAGARA FALLS, NY 14303 716-998-7556 JANUARY 3, 2005
ol (Telephone No,) Date

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND iIMPRISONMENT (U.8. CODE, TITLE 18, SEC 1001)




United States Government

NATIONAL LABOR RELATIONS BOARD
Region Four
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615 Chestnut Street - Seventh Floor Telephone:  (215) 597-7601
Philadelphia, PA 19106-4404 Em“:F ?{‘égion 482}“5}415&7.3853
January 4, 2005

E.I. DuPont De Nemours (Edge Moor Plant)
Mr. Frank Ingraham

104 Hay Road

Edge Moor, DE 19809

Re:  E.LLDuPont De Nemours (Edge Moor Plant)
Case 4-CA-33620-1

Dear Mr. Ingraham:

A charge has been filed with this office alleging that you have engaged and are engaging in
unfair labor practices within the meaning of the National Labor Relations Act, as amended. A copy
of the charge is herewith served upon you. Also enclosed is a copy of Form NLRB 4541, pertaining
to our investigation and voluntary adjustment procedures, and a memorandum outlining procedures
and practices for electronic communications with Regional Offices.

Attention is called to your right, and the right of any party, to be represented by counsel or
other representative in any proceedings before the National Labor Relations Board and the Courts. In
the event you choose to have a representative appear on your behalf, please have your representative
complete Form NLRB 4701 and forward it promptly to this office. ’

Please be advised that under the Freedom of Information Act, unfair labor practice charges
and representation petitions are subject to prompt disclosure to members of the public upon request.
In this regard, you may have received a solicitation by organizations or persons who have obtained
public information concerning this matter and who seek to represent you before our Agency. You
may be assured that no organization or person seeking your business has any "inside knowledge" or
favored relationship with the National Labor Relations Board; their information regarding this matter
is only that which must be made available to any member of the public.

Your cooperation with this office is invited so that all facts of the case may be considered.
Accordingly, you are requested to submit a complete written account of the facts and a statement of
your position with respect to the allegations set forth in the charge. However, the submission of a
position letter, or memorandum, or the submission of affidavits not taken by a Board Agent does not
constitute full and complete cooperation. Full cooperation consists of permitting the assigned Board
Agent to take sworn affidavits from relevant witnesses. Absent your willingness to submit such
evidence, the Regional Office will decide the merits of this matter on the evidence available.

[555]
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Please be advised that evidence and statements of position submitted by the parties will be
used by the Agency without qualification or condition. If conditions are incorporated into position
statements or evidence submitted during the investigation, they will be disregarded and such position

statements or evidence will be considered in the investigation and may be introduced into the record
in the event the matter is litigated.

All communications and submissions should be made to the Board Agent indicated below.

Very truly yours,

S Uﬂﬂa\ A Mere ‘(bu‘uCaws.,

DOROTHY L. MOORE-DUNCAN
Regional Director

Case assigned to: Devin Grosh
Telephone Number: (215)597-8468
Email: Devin.Grosh@nlrb.gov

cC:

Paper, Allied-Industrial, Chemical and Energy
Workers International Union Local 2-786

2708 Chinchilla Drive

Wilmington, DE 19810

Paper, Allied-Industrial and Energy Workers
International Union

Kathleen Hostetler, Esquire

2236 Ash Street

Denver, CO 80207

Mr. James L. Briggs
110 Twenty-Fourth Street
Niagara Falls, NY 14303

DLMDIjtj
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4

I certify that I served the above referred to charge this day by postpaid first class mail on the
addressee(s) named above, together with a transmittal letter to which this is a true copy.

Subscribed and sworn before me on January 4,_%005.

s - s
. . n. L - = "'____-——l
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4
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E.I. DUPONT DE NEMOURS AND
COMPANY

and Case 4-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS
INTERNATIONAL UNION (P.A.C.E.) and its
LOCAL 2-786, EDGEMOOR, DELAWARE

COMPLAINT AND NOTICE OF HEARING

Paper, Allied-Industrial, Chemical And Energy Workers International Union (P.ACE)
and its Local 2-786, Edge Moor, Delaware, herein collectively PACE and Local 2-786,
respectively and herein also collectively called the Union, have charged that E.I. DuPont de
Nemours and Company, herein called Respondent, has been engaging in unfair labor practices as
set forth in the National Labor Relations Act, 29 U.S.C. Section 151 et seq., herein called the
Act. Based thereon, the General Counsel, by the undersigned, pursuant to Section 10(b) of the
Act and Section 102.15 of the Rules and Regulations of the National Labor Relations Board,
herein called the Board, issues this Complaint and Notice of Hearing and alleges as follows:

1. The charge in this proceeding was filed by the Union on January 3, 2005, and a
copy was served by first class mail on Respondent on January 4, 2005.

2. (a) At all material times, Respondent, a Delaware corporation with facilities
throughout the United States, including one in Edge Moor, Delaware, herein called the Edge
Moor Plant, has been engaged in the production of titanium oxide and ferric chloride.

b During the past year, Respondent, in conducting its business operations
described above in subparagraph (a), sold and shipped goods valued in excess of $50,000
directly to points outside the State of Delaware.

(c) At all material times, Respondent has been an employer engaged in
commerce within the meaning of Section 2(2), (6) and (7) of the Act.

3. (a) At all material times, PACE has been a labor organization within the
meaning of Section 2(5) of the Act.

(b At all material times, Local 2-786 has been a labor organization within the
meaning of Section 2(5) of the Act.
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4. (a) At all material times, Frank Ingraham has been a Human Resources
Consultant for Respondent and has been an agent of Respondent within the meaning of Section
2(13) of the Act.

5. (a) The following employees of Respondent, herein called the Unit, constitute
a unit appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of
the Act:

All employees of the Edge Moor Plant with the exception of the Administrative
Secretary to the Plant Manager, Human Resources Assistant, Technologists
(Training, Planning, DCS), Work Leader, Nurses, salary role employees exempt
under the Fair Labor Standards Act, and supervisory employees with the authority
to hire, promote, discharge, discipline or otherwise effect changes in the status of
employees or effectively recommend such action.

(b) At all material times, the Union has been the designated exclusive
collective bargaining representative of the Unit and the Union has been recognized as the
representative by Respondent. This recognition was most recently embodied in a collective
bargaining agreement, effective by its terms from June 1, 2000 to May 31, 2003, and
automatically renewed for the period June 1, 2003 to May 31, 2004.

(© At all material times since at least June 1, 2003, based on Section 9(a) of
the Act, the Union has been the exclusive collective bargaining representative of the Unit.

6. (a) On or about October 11, 2004, Respondent announced that, effective
January 1, 2005, its Beneflex Plan, providing health insurance benefits, dental, vision and
financial planning benefits for Unit employees, would change, and that the employees’ costs for
these benefits would increase.

(b) The subjects set forth above in subparagraph (a) relate to wages, hours,
and other terms and conditions of employment of the Unit and are mandatory subjects for the
purpose of collective bargaining.

(©) On or about October 14, 2004, the Union requested to bargain with
Respondent concerning the changes referred to above in subparagraph (a).

(d) On or about December 16, 2004, Respondent notified the Union that it
would not bargain concerning the changed terms and conditions of employment referred to
above in subparagraph (a), and, on or about January 1, 2005, Respondent implemented the
changes.

(e) Respondent engaged in the conduct described above in subparagraph (a)
without having afforded the Union an opportunity to bargain with Respondent concerning these
changes.

7. By the conduct described above in paragraph 6, Respondent has been failing and
refusing to bargain with the exclusive collective bargaining representative of its employees in
violation of Section 8(a)(1) and (5) of the Act.
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8. The unfair labor practices of Respondent described above affect commerce within
the meaning of Section 2(6) and (7) of the Act.

NOTICE OF HEARING

PLEASE TAKE NOTICE that on July 12, 2005, at 10:00 a.m., and on consecutive days
thereafter, a hearing will be conducted in a hearing room of the National Labor Relations Board,
One Independence Mall, 615 Chestnut Street, 7th Floor, Philadelphia, Pennsylvania. At the
hearing, Respondent and any other party to this proceeding have the right to appear and present
testimony regarding the allegations in this Complaint. The procedures to be followed at the
hearing are described in the attached Form NLRB-4668. The procedure to request a
postponement of the hearing is described in the attached Form NLRB-4338.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board’s Rules
and Regulations, it must file an answer to the Complaint. The answer must be received by this
office on or before April 14, 2005. Respondent shall file an original and four copies of the
answer with this office and serve a copy of the answer on each of the other parties. The answer
may not be filed by facsimile transmission. If no answer is filed, the Board may find, pursuant to
a Motion for Default Judgment, that the allegations in the Complaint are true.

Signed at Philadelphia, Pennsylvania this 31* day of March, 2005.

-

~1| sy ’ = i P77 il

- Al Iy )‘- T} ’ o T gt vl
DOROTHY L. MOORE-DUNCAN
Regional Director, Fourth Region
National Labor Relations Board

h:\r04com\litigate\compts\8(a)(5)-unilateral change\dupont-edgemoor beneflex change(1].doc
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E. 1. DUPONT DE NEMOURS AND
COMPANY

and Case 4—-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS

INTERNATIONAL UNION (P.A.C.E.), and its
LOCAL 2-786, EDGEMOOR, DELAWARE Date of Mailing: March 31, 2005

AFFIDAVIT OF SERVICE OF: COMPLAINT AND NOTICE OF HEARING

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document by post-paid
certified mail upon the following persons, addressed to them at the following addresses:

Mr. Frank Ingraham, E. I. DuPont DeNemours (Edge Moor Plant), 104 Hay Road,
Edge Moor, DE 19809 (C. 7002 2410 0003 2714 2203 RRR)

Denise M. Keyser, Esquire, Ballard, Spahr, Andrews & Ingersoll, LLP, Plaza 1000, Suite 500,
Main Street, Voorhees, NJ 08043-4636 (C. 7002 2410 0003 2714 2210 RRR)

Paper, Allied-Industrial, Chemical and Energy Workers International Union, Local 2-786,
2708 Chinchilla Drive, Wilmington, DE 19810 (C. 7002 2410 0003 2714 2227)

Kathleen Hostetler, Esquire, Paper, Allied-Industrial, Chemical and Energy Workers
International Union, 2236 Ash Street, Denver, CO 80207 (C. 7002 2410 0003 2714 2234)

Mr. James L. Briggs, 110 Twenty-Fourth Street, Niagara Falls, NY 14303
(C. 7002 2410 0003 2714 2241)

Subscribed and sworn to before me this Designated Agent
/s/ Renai J. Dunmyer
31° day of March, 2005 NATIONAL LABOR RELATIONS BOARD

HARO4COM\LITIGATE\AFFSERVE\33620EIDuPont.doc
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OFFICES
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
A PENNSYLVANIA LIMITED LIABILITY PARTNERSHIP

PHILADELPHIA, PA
BALTIMORE, MD

PLAZA 1000 - SUITE 800 DENVER, CO
MAIN STREET SALT LAKE CITY, UT
VOORHEES, NEW JERSEY 08043-4636 WASHINGTON, DC
856-761-3400 WILMINGTON, DE

By (ST ADEO PARTNER RESPONSIBLE FOR
WVVCBALLARBSEAHI RCOM VOORHEES, NJ PRACTICE
BENJAMIN A. LEVIN
DENISE M. KEYSER
DIRECT DIAL: 856-761-3442
PERSONAL FAX: B56-76)-9036
KEYSERD®BALLARDSPAHR.COM

April 12, 2005

By Hand Delivery

Dorothy Moore-Duncan
National Labor Relations Board
Region Four

One Independence Mall

615 Chestnut Street, 7th Floor
Philadelphia, PA 19106

Re:  E.I DuPont de Nemours and Company v. Paper, Allied-Industrial,
Chemical and Energy Workers International Union (P.A.C.E.) and its
Local 20786, Edge Moor, Delaware; Case No. 4-CA-33620

Dear Ms. Moore-Duncan:

Enclosed for filing is an original and four copies of Respondent’s Answer to the
Complaint in the above captioned matter. Copies have been served as indicated on the attached
Certificate of Service.

Very truly yours,

- b - per / =
:; 7;.;’/' ==
Dem&e M f(eys

DMK/kmr
Enclosure

cc: Kathleen Hostetler, Esquire
Mark A. Schilling
James L. Briggs
Laura Huggett Esquire
Frank B. Ingraham, Jr., SPHR
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E. I DUPONT DE NEMOURS AND COMPANY

and Case 4-CA-33620
PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS INTERNATIONAL

UNION (P.A.C.E.) and its LOCAL 2-786,
EDGEMOOR, DELAWARE

ANSWER TO COMPLAINT

Respondent, E.I. DuPont de Nemours and Company (“Respondent”), by its
attorneys, Ballard Spahr Andrews & Ingersoll, LLP, responds as follows to the allegations of the
Complaint herein:

1. It is admitted that Respondent was served with a copy of the Complaint on
or about January 4, 2005, by First Class Mail; Respondent is without sufficient knowledge to
admit or deny the balance of the allegations contained in paragraph 1 of the Complaint.

2. (a) Admitted.

(b)  Admitted.
(c) Admitted.
3. (a) Admitted.

(b)  Admitted

VH_DOCS_A #184505 v1
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4, Denied. The correct title of Frank Ingraham, Jr. is “Human Resource
Consultant.” The balance of the allegations in paragraph 4 are denied.
5. (a)  Admitted.
(b)  Admitted.
(©) Admitted.
6. (a) Admitted in part; denied in part. Admitted only that on or about
October 11, 2004, Respondent informed the Charging Party of certain potential changes to its
BeneFlex Flexible Benefits Plan (“BeneFlex™). The balance of the allegations contained in
paragraph 6(a) are denied.
(b) Denied; Respondent had no legal obligation to bargain with
Charging Party regarding changes to BeneFlex.
(c) Denied.
(d) Admitted only that Respondent informed the Union on or about
December 16, 2004 that certain changes to BeneFlex would be implemented on J anuary 1, 2005,
and that, on January 1, 2005, Respondent implemented such changes. The balance of the

allegations contained in paragraph 6(d) are denied.

(e) Denied.
7. Denied.
8. Denied.
9. Respondent denies each and every other allegation not otherwise answered

above,

VH_DOCS_A #184505 v1
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WHEREFORE, Respondent, E.I. DuPont de Nemours and Company, respectfully

requests that the Complaint be dismissed in its entirety.

Respectfully submitted,
2,

sy //

WAy,

Denise M. Keyser, Esqdire -

Ballard Spahr Andrews & Ingersoll, LLP
Attorneys for E.I. DuPont de Nemours & Company
Plaza 1000, Suite 500

Main Street

Voorhees, NJ 08043

Telephone: 856-761-3400

Laura H. Huggett, Esquire

E.I. DuPont de Nemours & Co., Inc.
1007 Market Street

D. 7147

Wilmington, DE 19898

Telephone: 302-773-3421

Dated: April 12, 2005

VH_DOCS_A #184505 v1
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing
Respondent’s Answer to the Complaint in Case No. 4-CA-33620 was sent by U.S. First Class
Mail on April 12, 2005 to:

Kathleen Hostetler, Esquire
2236 Ash Street
Denver, CO 80207

Mark A. Schilling
President

PACE Local 2-786
2708 Chinchilla Drive
Wilmington, DE 19810

James L. Briggs

P.A.C.E. International Representative
Region 1

1069 Upper Mountain Road
Lewistown, NY 14092

Laura Huggett, Esquire

E.I du Pont de Nemours and Company
1007 Market Street

D-7147

Wilmington, DE 19898

Frank B. Ingraham, Jr., SPHR
Human Resource Consultant
DuPont Titanium Technologies
Edge Moor Plant

104 Hay Road

Edgemoor, DE 19809-3596
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/
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G

Denise M« Keyser, Esquire

Ballard Spahr Andrews & Ingersoll, LLP
Attorneys for E.I. DuPont de Nemours & Company
Plaza 1000, Suite 500

Main Street

Voorhees, NJ 08043

Telephone: 856-761-3400
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E. 1. DUPONT DE NEMOURS AND
COMPANY

and Case 4-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS
INTERNATIONAL UNION (P.A.C.E.) and its
LOCAL 2-786, EDGEMOOR, DELAWARE

ORDER RESCHEDULING HEARING

IT IS ORDERED that the hearing in the above-captioned matter be, and the same hereby is,
rescheduled from July 12, 2005 at 10:00 a.m. to August 23, 2005 at 10:00 a.m. and on
consecutive days thereafter, in a hearing room of the National Labor Relations Board,
One Independence Mall, 615 Chestnut Street, 7th Floor, Philadelphia, Pennsylvania.

Signed at Philadelphia, Pennsylvania this 27" day of June, 2005.

-

Wb /7 DT - bt s
DOROTHY L. MOORE-DUNCAN

Regional Director, Fourth Region
National Labor Relations Board
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E. 1. DUPONT DE NEMOURS

and Case 4-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS INTERNATIONAL
UNION, LOCAL 2-786 Date of Mailing: June 27, 2005

AFFIDAVIT OF SERVICE OF: ORDER RESCHEDULING HEARING
I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose

and say that on the date indicated above I served the above-entitled document by post-paid first
class mail upon the following persons, addressed to them at the following addresses:

Mr. Frank Ingraham, E. I. DuPont DeNemours (Edge Moor Plant), 104 Hay Road,
Edge Moor, DE 19809

Denise M. Keyser, Esquire, Ballard, Spahr, Andrews & Ingersoll, LLP, Plaza 1000, Suite 500,
Main Street, Voorhees, NJ 08043-4636

Paper, Allied-Industrial, Chemical and Energy Workers International Union, Local 2-786,
2708 Chinchilla Drive, Wilmington, DE 19810

Kathleen Hostetler, Esquire, Paper, Allied-Industrial, Chemical and Energy Workers
International Union, 2236 Ash Street, Denver, CO 80207

Mr. James L. Briggs, 110 Twenty-Fourth Street, Niagara Falls, NY 14303

Subscribed and sworn to before me this Designated Agent
/s/ Renai J. Dunmyer .
27" day of June, 2005 NATIONAL LABOR RELATIONS BOARD

HARO4COM\LITIGATE\AFFSER VE\33620EIDuPont,doc
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UNITED STATES OF AMERICA
BEFORE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E.I. DUPONT DE NEMOURS AND
COMPANY

and Case 4-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS
INTERNATIONAL UNION (P.A.C.E.) and its
LOCAL 2-786, EDGEMOOR, DELAWARE

ORDER RESCHEDULING HEARING

IT IS ORDERED that the hearing in the above-captioned matter be, and the same hereby
is, rescheduled from August 23, 2005 at 10:00 a.m. to September 13, 2005 at 10:00 a.m., and on
consecutive days thereafter, in a hearing room of the National Labor Relations Board, One
Independence Mall, 615 Chestnut Street, 7 Floor, Philadelphia, Pennsylvania.

Signed at Philadelphia, Pennsylvania this 4™ day of August, 2005.

DANIEL E. HALEVY <S5

Acting Regional Director, Fourth Region
National Labor Relations Board
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
FOURTH REGION

E.1. DUPONT DE NEMOURS

and Case 4-CA-33620

PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS INTERNATIONAL
UNION, LOCAL 2-786 Date of Mailing: August 4, 2005

AFFIDAVIT OF SERVICE OF: ORDER RESCHEDULING HEARING

— e e e e e e e e s

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose
and say that on the date indicated above I served the above-entitled document by post-paid first
class mail upon the following persons, addressed to them at the following addresses:

Mr. Frank Ingraham, E. I. DuPont DeNemours (Edge Moor Plant), 104 Hay Road,
Edge Moor, DE 19809

Denise M. Keyser, Esquire, Ballard, Spahr, Andrews & Ingersoll, LLP, Plaza 1000, Suite 500,
Main Street, Voorhees, NJ 08043-4636

Paper, Allied-Industrial, Chemical and Energy Workers International Union, Local 2-786,
2708 Chinchilla Drive, Wilmington, DE 19810

Kathleen Hostetler, Esquire, Paper, Allied-Industrial, Chemical and Energy Workers
International Union, 2236 Ash Street, Denver, CO 80207

Mr. James L. Briggs, 110 Twenty-Fourth Street, Niagara Falls, NY 14303

(24
r

Subscribed and sworn to before me this Designated Agent
/s/ James F. Kaminski
4" day of August, 2005 NATIONAL LABOR RELATIONS BOARD

H:\RO4COM\LITIGATE\AFFSER VE\33620EIDuPont.doc
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. Proposed: May 26, 2004

Non-Economic Proposals Of

E.L duPont de Nemours & Company, Inc,
(On Behalf Of Its Edge Moor Plant, Edgemoor, Delaware)

To The

Paper, Allied — Industrial, Chemical Aud Energy-Workers International Unijon (PACE)
And Its Local 2-786

The following is a summary of the Plant’s initial proposals for a revised
Collective Bargaining Agreement (“CBA”) between the Plant, and PACE and Local 2-786
(collectively, the “Union™).

I. SUPPLEMENTAL AGREEMENTS

For ease of reference, the Plant proposes to consolidate into the CBA booklet
those Supplemental Agreements to be retained by the Parties.

A. Supplemental Agreement No. 1 - the Transformation Process (June 1, 2000):
Delete/expired. See Plant’s previously distributed proposal, reprinted below:

The Plant proposes to delete Supplemental Agreement Number 1
(Supplemental Agreement Regarding the Transformation Process)
and proposes the following language as a new Section 7 to Article
IV:

Without otherwise limiting Section 3 above, new or increased
subcontracting to third parties, beyond that in place as of the
effective date of this Collective Bargaining Agreement, shall not
be the sole cause of the involuntary termination of employment of
any employee employed at the Plant as of May 31, 2004 (as listed
on the seniority roster contained in Exhibit A hereto), although
such subcontracting may result in, among other things, the
involuntary transfer of employee(s) among shifts and/or
classifications, and changes in job duties and classifications. This
provision shall not affect the management rights reserved herein,
including without limitation, the Plant’s right to terminate
employees involuntarily due to technological developments or
improvements, lack of work, elimination of jobs, equipment shut

' down, just cause, loss of product line, or for any other reason not
expressly prohibited herein.

EXHIBIT

R-y

VH_DOCS_A #148662 v2
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. 3

B. Supplemental Agreement No. 2 — Safety Issues (June 1, 2000):
1. Exhibit A — Life Saving Rules: Delete (and move to “Tipster™).

2. Exhibit B — Edge Moor Tipster: Delete (and move Section 2 and 3 to
“Tipster”™).

3. Exhibit C - Safety Coaching: Delete

C. Supplemental Agreement No. 3 — Union Business (June 1, 2000): Retain and
add to CBA with clarification as outlined in John Pietrantonio’s September 30,
2002 letter to Mark Schilling reflecting the Parties’ agreement that only Union
Officers and Representatives will be granted time off without pay to conduct
Union business off-plant and, further, the Officers and Representatives entitled to
this privilege are as follows:

l. Officers: President; Vice President; Secretary and Treasurer.

2. Representatives: E & I Representative; Plant Maintenance Representative;
R & D Control Lab and Shipping Representative; Administrative Assistant
Representative; “A” Shifi Representative; “B” Shift Representative; “C”
% Shift Representative and “D” Shift Representative.

D. Supplemental Agreement No. 4 - Bump and Bid Procedure (June 1, 2000):

1. Retain and move to the CBA booklet’s Article X (“Seniority”) with the
following revisions:

a. Delete third bullet under “Bid Procedure” and replace with; “An
employee who bids on this job and is the most senjor qualified
applicant must go to this job when so requested by Management.”

b. Delete bullets numbers 4-8 and replace with language beginning
the Lock In Period when the bid is accepted, plus one year from
assurming the job’s full responsibilities.

C. Delete “Release of Employees” and replace with: “The successful
bidder will receive the rate of the new Job upon moving to that
job_”

d. Delete last sentence of last bullet point under “New Jobs.”

E. Supplemental Agreement No. 5 — Line Break Procedure (March 10, 2000):

1. Delete (and move to “Tipster”™).

VH_DOCS_A #148662 v2 2
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F. Supplemental Agreement No. 6 - Vessel Entr Confined Space Procedure and
. PP b
Permuts Safety Rule (April 26, 2001):

1. Delete (and move to “Tipster™).
G. Supplemental Agreement No. 7 - Policies & Procedures (Various Dates):

1. Grievance Forms (“Grievance Report” and “Grievance Timeline™)
(February 26, 2002): These will be retained and added as an appendix to
the CBA booklet. They will be required for all grievances filed.

2. “Progressive Discipline” (April 16, 2002): Retain and add to the CBA
booklet. Additionally add “gambling” under the listing of “serious acts of
misconduct,”

3. Make Up Time for Personal Reasons {October 2, 2000): Retain and move
to CBA booklet.

4. Make Up Time for Missed Overtime or Missed Call-in: Retain and move
to CBA booklet.

5. Overtime — Reassignment of Employees (October 2, 2000): Delete.

6. Consecutive Hours of Work — 16 Hour Rule {Qctober 2, 2000): Retain
and add to CBA booklet,

7. Overtime — Maintenance Trainees (October 2, 2000): Retain and add to
CBA booklet.

8. Substance Use/Abuse Procedure (October 2, 2000): Retain and add to the
CBA booklet with change noted on first page of Policy.

9. Clarification Regarding Union Notifications {(June 23, 2000): Delete.
10. Short Vacations (October 2, 2000): Retain and add to CBA booklet.

H. Supplemental Agreement No, § - “Performance-Based Compensation for Edge
Moor” (June 1, 2000): Retain and add to CBA booklet.

IL. THE COLLECTIVE BARGAINING AGREEMENT BOOKLET

A Article XII: “Holiday Pay”

1. Clarify and revise Section 1 to reflect the Arbitrator’s ruling in American
Arbitration Association case no. 14-300-01 798-00 (*Holiday Pay for Shift
Employees”) and the Parties’ agreement as memorialized in the letter of
Frank Ingraham to Mark Schilling dated April 16, 2002. Such changes
' will also include deleting the phrase “by all employees regularly scheduled
to work on a Monday through Friday basis” in the paragraph running from

VH_DOCS_A #148662 v2 3
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. page 42 to the top of page 43 in the Collective Bargaining Agreement
booklet.

B. Article XIII: “Wages”

I. Revise call-in pay procedure described in Section 4(a) consistent with the
Plant’s need for greater flexibility and efficiency. Section 4(a) should be
deleted and replaced with language providing that call-in pay will be a
minimum payment and that employees will receive straight time call-in
pay or pay for all hours worked, whichever is greater, whenever called in
on a day not scheduled to work or before the start of a shift; employees
“held over” beyond the end of the shift, consistent with current practice,
will not receive “call-in” pay, nor will they receive call-in pay for
scheduled overtime,

C. Article XIV: “Miscellaneous Provisions”

L. Eliminate reference to “Stores classification” in Section 3 (“Clothing
Allowance™) because that classification has been eliminated,

2. Eliminate reference to “Plant’s 373 Message System” in Section 5 (b)
because that system has been eliminated.

3. Plant provided physicals: Eliminate Plant-provided annual physical
examinations for al] employees except those who are in or enter
“surveillance programs” or as required by law.

D. Article IX: “Industrial Relations Plans and Practices.” Preserve and clarify
Management’s right to apply Company-wide annual changes to Beneflex to Edge
Moor participants both during the CBA and during any “open contract” period
until a new Agreement is reached between the Parties.

E. All Side Letters and Supplemental Agreements not cxpressly retained and added
to the CBA booklet are expired and terminated.

IIl.  TERM OF COLLECTIVE BARGAINING AGREEMENT

No proposals to be made at this time; proposal dependant upon progress of
negotiations and agreements on other issues.

The Plant reserves the right to modify and/or add to these proposals as
negotiations progress.

VH_DOCS_A #148662 v2 4
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and ENERGY
WORKERS INTL. UNION
PACE LOCAL 2-786

P. 0. Box 9634
Edge Moor, DE 19809

Mark A. Schilling, President
Thomas M. Campbell, Vice President
Carole E. Price, Secretary

Karen L. West, Treasurer

July 14, 2004
HAND DELIVERED

Denise M. Keyser, Esq.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000-Suite 500

Voorthees, New Jersey 08043-4636

RE: E.I DuPont de Nemours and Co., Inc. and PACE, Local 2-786

Dear Ms. Keyser:

-

During negotiations yesterday, you stated that DuPont would not agree to offer its

Beneflex plan at this site, unless and until the Union agreed to DuPont’s proposal to

extend the tight to modify benefits to the open contract period. The Union stated that jt

was not interested in permitting DuPont to modify benefits during the open contract

period.  As a result, DuPont withdrew its benefit proposal. Now, the Union must
formulate benefit proposals for the successor contract.

In order for the Union to formulate these proposals, the following information is
necessary:

1. Please provide the demographics of the bargaining unit. Specifically, please
provide the name, birth date and year, and gender of cach bargaining unit
employee at the Edge Moor facility.

2. Please provide the hard claims paid for the last 5 years for each bargaining unit
employee at the Edge Moor facility for each of the following benefits:

Medical;

Dental,

Vision;

Prescription;

Employee Life Insurance;

Dependent Life Insurance;

Accidental Death Insurance.

© Mo Ao o
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Denise M. Keyser
July 14, 2004
Page 2 of 3

3. Please provide all claims reports or utilization reports of any kind (including but
not limited to a prescription drug provider, claims processor, or dental provider)
for the Edge Moor site for the last five years.

4. Please provide all Beneflex Plan records maintained for the Edge Moor location.

5. For each Beneflex Plan year for the last 5 years through the present date, please
identify the dollar amount of all benefit claims paid by the Beneflex Plan. Please
provide the same information for the Edge Moor Plant only.

6. For each Beneflex Plan year 1998 through 2003, please identify the dollar amount
of the following expenses for (i) the Edge Moor Plant only and (ii) also for the
entire Plan:

a. Benefit payments made directly to either participants or beneficiaries
pursuant to the Plan.

b. Payments made to insurance carriers or other vendors for the provision of
benefits under the Plan,

c. Salanes or other allowances for personnel performing services for the

Plan.

Accounting fees related to Plan operations or administration.

Actuarial fees related to Plan operations or administration.

Contract administrator fees for services related to the Plan.

Legal fees for services related to the Plan.

Other Plan administrative expenses not identified above (please identify

and provide amount),

7. For each Beneflex Plan year 1998 through 2003, please identify the dollar amount
of the following expenses for (i) the Edge Moor Plant only and (1i) also for the
entire Beneflex Plan:

a. Benefit payments made directly to either participants or beneficiaries
pursuant to the Plan.

b. Payments made to insurance carriers or other vendors for the provision of
benefits under the Plan.

c. Salaries or other allowances for personnel performing services for the

Plan,

Accounting fees related to Plan operations or administration.

Actuarial fees related to Plan operations or administration.

Contract administrator fees for services related to the Plan.

Legal fees for services related to the Plan.

Other Plan administrative expenses not identified above (please identify

and provide amount).

8. For each Beneflex Plan year 1998 through 2003, please identify the dollar amount
of the costs referred to in Item 7 that was paid by DuPont versus the dollar

. amount that was paid by employees represented by the Union at the Edge Moor
Plant.

9. Please identify each item that is included in calculating the cost referred to in Item
7 for each year, 1998 through 2003 and provide the corresponding dollar amount
of that item.

10. For ecach Plan year 1998 through 2003, please identify and describe the
assumptions (including actuaral assumptions, medical inflation trend factors,

TR e o
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Denise M. Keyser
July 14, 2004
Page 3 of 3

11.

industry standards) used to determine premiums, co-payments or deductibles for
each of the benefit plans offered by the Plan. In describing these assumptions
please explain the specific effect each assumption had on premium calculations.
For example “in 1999 we used a medical inflation trend factor of 8% and a
prescription drug inflation trend factor of 4% which in combination resulted in an
increase in premiums for 1999 of - % and an increase in co-payments of -%.”

For each Plan year 1998 through 2003, please identify the dollar value of claims
incurred but not reported (“IBNR™) that were used or relied on to determine
premium amounts, co-payments or deductibles and explain how these dollar
values were determined.

Because DuPont withdrew its proposal on the benefits package yesterday, July 13,

2004, the Union is urgently formulating benefit proposals. Accordingly, the Union is
requesting that this infonnation be provided no later than Monday, July 19, 2004.

cC:

Very truly yours,

M,%/Z,

Mark Schilling .
President, PACE Local 2-786

James L. Briggs
PACE International Representative

Kenneth O. Test, Region 111, Vice President & Director, via fax
John Barcellona, PACE Intemational Representative, via fax
Bargaining Committee, Local 2-786

Kathleen Hostetler, Esq., Counsel for PACE

[578]
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and ENERGY
L WORKERS INTL. UNION
ey PACE LOCAL 2-786

Mark A. Schilling, President
Thomas M. Campbell, Vice President
Carole E. Price, Secretary

Karen L. West, Treasurer

July 28, 2004

Via E-mail and Fax

Denise M. Keyser, Esq.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000-Suite 500 ‘
Voorhees, New Jersey 08043-4636

PACE Local 2-786 Request For Additional Information

Dear Ms. Keyser:

m The Union is requesting the following additional census information in regards to the
% demographics of the bargaining unit. This information has been requested by the health care provider

Please provide the following information for all bargaining unit cmployee’s at the Edgemoor
Plant;

1. Family tier status

2. Zip code of residence

Please provide this information no later than Tuesday, August 3, 2004. Please note that the
Union continues its request for information that was initially requested on July 14, 2004
regarding Beneflex.

Very truly yours,

Mark Schilling
' President, PACE Local 2-786

James L. Briggs
PACE International Representative
- 579]
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. ce: Kenneth O. Test, Region III, Vice President & Director, via fax
John Barcellona, PACE Intemnational Representative, via fax
Bargaining Committee, Local 2-786
Kathleen Hostetler, Esq., Counsel for PACE
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PAFPER, ALLIED-INDUSTRIAL, CHEMICAL and ENERGY
WORKERS INTL. UNION
PACE LOCAL 2.786

Mark A. Schilling, President
Thomas M. Campbell, Vice President
Carole E. Price, Secretary

Karen L. West, Treasurer

August 6, 2004

Via E-mail and Fax

Denise M. Keyser, Esq.

Ballard Spahr Andrews & Ingersoli, LLP
Plaza 1000-Suite 500

Voorhees, New Jersey 08043-4636

PACE Local 2-786 Request For Additional Information

Dear Ms. Keyser:

The Union is requesting that the census information previously provided to the Union in
regards to the demographics of the bargaining unit be reformatted to reflect the employee’s name or
identifier, date of birth, gender, zip code of residence and family tier status. This information has been
requested by the health care provider that we are currently in discussions with and is essential to the
Union in order to formulate a benefit proposal for the successor contract. The Union was unaware that
the census information would need to be aligned per each employee as this was pointed out to us by
the health care provider.

Please provide the following information for all bargaining unit employee’s at the Edgemoor Plant;
Employee name, date of birth, gender, zip code of residence & family tier status - in alignment
Please provide this information no later than Wednsday, August 11, 2004. Please note that the

Union continues its request for information that was initially requested on July 14, 2004
regarding Beneflex.

Very truly yours,

Mark Schilling
President, PACE Local 2-786

EXHIBIT

R

James L. Briggs
PACE International Representative
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cc: Kenneth Q. Test, Region III, Vice President & Director, via fax
John Barcellona, PACE International Representative, via fax
Bargaining Committee, Local 2-786
Kathleen Hostetler, Esq., Counsel for PACE
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OFFICES

BALLARD SPAHR ANDREWS & INGERSOLL, LLP
A PENNSYLVANIA LIMITED LIABILITY PARTNERSHIR BALTIMORE, MD
PLAZA 1000 - SUITE 500 DERVER, CO
MalN STREET PHILADELPHIA, FA
VOORHEES, NEW JERSEY QBO43-4636 SALT LaKE CITY, UT
85676 2400 WASHINGTON, DC

FAX: B56-76 +I020 WILMINGTON, DE
LAWYERS(@BALLARDSPAHR.COM

PARTNER RESFONSIBLE FOR
VOORHEES, NuJ PRACTICE
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DIRECT DtAL: (B56) 761-3442
PERSONAL FAX: (B56) 761-9036
E-MAIL KEYSERD@BALLARDSPAHR.COM

August 12, 2004

Via E-mail (enclosures by regular mail) Via Fax (enclosures by regular mail)
Mark Schilling James L. Briggs

President P.A.CE. International Representative
PACE Local 2-786 P.A.C.E. International Union

2708 Chinchilla Drive Region 1

Wilmington, DE 19810 1069 Upper Mountain Road

Lewistown, NY 14092

Re: PACE Local 2-786 Information Request #14

Dear Messrs. Schilling & Briggs:

This is in response to your letter dated Wednesday, July 14, 2004, seeking extensive
information purportedly to assist the Union in formulating benefit proposals for the successor
collective bargaining agreement for Edge Moor. We respond as follows:

9 1. “Please provide the demographics of the bargaining unit. Specifically, please
provide the name, birth date and year, and gender of each bargaining unit employee at the Edge Moor
Facility.”

RESPONSE: The Union was handed this information across the bargaining table at
the parties” Tuesday, July 20, 2004 negotiation session.

With respect to the Union’s amplification of this request in your letter dated August
6, 2004, we are in the process of compiling this data and will forward it to you shortly.

9 2. “Please provide the hard claims paid for the last 5 years for each bargaining unit
employee at the Edge Moor Facility for each of the following benefits:

a. Medical,;
b. Dental;

¢. Vision;
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d. Prescription;

¢. Employee Life Insurance;

f. Dependent Life Insurance;

g. Accidental Death Insurance.”

Filed: 04/21/2017

RESPONSE: To the extent that PACE is secking individualized information
regarding health and welfare benefits received by bargaining unit employees, your request raises
significant confidentiality concerns under both the National Labor Relations Act and the Health
Insurance Portability and Accountability Act. DuPont is prepared to discuss these concerns with the
Union in an attempt to reach a reasonable and proper accommodation of the Union’s request for this
personal and sensitive medical information for bargaining unit employees.

For (a) Medical, (b) Dental and (d) Prescription, listed below is aggregate claims data
for 2001, 2002 and 2003 for the current bargaining unit members at the Edge Moor

Plant.

2001: #Claims/$Paid

2002: #Claims/$Paid

2003: #Claims/$Paid

(a) Medical 4874 / §452,257 4294 / $399,096 5321/%638,871
(b) Dental 1628 / $88,684 1561/ $96,339 1330/ $83,947
(d) Prescription 3434/ §180,985 2774/ $140,949 2870/ $192,884

Page 60 of 364
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It is our understanding that these aggregate costs, coupled with the demographic data
previously produced for the Union, is all that is typically needed for a third-party to
design and cost-out a benefit plan.

With respect to (¢) Vision, (f) Dependent Life Insurance and (g) Accidental Death
Insurance, these are insurance programs offered by third-party vendors to DuPont
employees. Employees purchase coverage directly from the insurer, with the
Company making no contributions towards the cost of these benefits. As a result, the
Company maintains no records responsive to your request with respect to vision
benefits, dependent life insurance benefits and accidental death insurance benefits.

With respect to (e) Employee Life Insurance, as you know from the Plant’s Tesponses
to previous Union requests, the beneficiaries of bargaining unit employees are
eligible for a life insurance benefit equal to 1x the employee’s normal annual
earnings. This employee life insurance benefit is provided by the Company and paid
out of the Plant’s ordinary operating income at the time of death, Qver the course of
the last five years, no bargaining unit employee at Edge Moor has died, so no
employee life insurance payments have been made.
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9 3. “Please provide all claims reports or utilization reports of any kind (including,
but not limited to a prescription drug provider, claims processor, or dental provider) for the Edge
Moor Site for the last 5 years.”

RESPONSE: We would appreciate clarification as to what the Union means by the
terms “claims reports™ and “utilization reports.” Nevertheless, the Company does not receive any
claims or utilization reports from our plan administrators by site. However, we believe that our
response to Item #2, above, addresses this request,

41 4. “Please provide all Beneflex Plan records maintained for the Edge Moor
location.”

RESPONSE: This request is vague and unintelligible. If the Union seeks every
record in any way relating to the Beneflex plan anywhere within the corporation regarding the Edge
Moor location, it is unreasonably overbroad and burdensome. We would appreciate clarification
from the Union as to the data that you actuaily are seeking.

9 S. “For each Beneflex Plan year for the last 5 years through the present date, please
identify the dollar amount of all benefit clajms paid by the Beneflex Plan. Please provide the same
information for the Edge Moor Plant only.”

RESPONSE: Attached please find the “Summary Annual Reports” issued to all
participants in the Beneflex Plan for 1999-2002. The Report for 2003 is not yet available. This
information is not separately maintained by DuPont on a site-by-site basis. See also, the response to
Item #2, above.

116. “For each Beneflex Plan year 1998 through 2003, please identify the dollar
amount of the following expenses for (1) the Edge Moor Plant only and (ii) also for the entire Plan:

a. Benefit payments made directly to either participants or
beneficiaries pursuant to the Plan.

b. Payments made to insurance carriers or other vendors for the
provision of benefits under the Plan,

c. Salaries or other allowances for personnel performing services
for the Plan,

d. Accounting fees related to Plan operations or administration.

[585]
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¢. Actuarial fees related to Plan operations or administration.
f. Contract administrator fees for services related to the Plan.
g. Legal fees for services related to the Plan.

h. Other Plan administrative expenses not identified above (please
identify and provide amount).”

RESPONSE: Your Union made this identical request on December 16, 2002,
and the Plant responded to each of these questions for the years 1998 through 2001. We assume
that your Union maintained this information in its possession. Ifnot, please let me know and
arrangements can be made to resubmit the same data to you again.

For the years 2002 and 2003, we provide the following:

a. We do not have claims data broken out as to how much is paid
to participants or beneficiaries. Additionally, for the Edge Moor
Plant only, we direct your attention to the response to Item #2,
above, and Item #6(f) below. For the entire Plan, we direct your
attention to the response to Item #5, above, and Item #6(f) below,

b. See response to #2 above for claims data and 6(f) for
administrative fees,

c. Costs incurred for DuPont employees performing services for
the Plan are not included in the cost of the Plan. As such, this
request for information regarding non-bargaining unit personnel is
not relevant,

d. There are no third-party accounting fees related to Plan
operations and administration.

e. There are no charges associated with actuarial services provided
by third-party vendors.

f. Please clarify what is intended by the term “contract
administrator fees.” In any event, the total administrative costs for
the operation of the Plan (in the millions of dollars) will be
provided in the near future.

g. There are no charges associated with 3™ party legal services
with regard to operation and administration of the Plan. Costs
incurred for DuPont employees performing services for the Plan
are not included in the cost of the Plan. As such, this request for
information regarding non-bargaining unit personnel is not
relevant.

[586]
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h. N/A.

9 7. RESPONSE: Item #7 is identical, verbatim, to Item #6, so please refer to
the responses given above.

9 8. “For each Beneflex Plan year 1998 through 2003, please 1dentify the dollar
amount of the costs referred to in Ttem #7 that was [sic] paid by DuPont versus the dollar amount
that was paid by employees represented by the Union at the Edge Moor Plant.”

RESPONSE: See Item #6(a), above. Cost sharing data is not tracked by site,

9 9. “Please identify each item that is included in calculating the costs referred to in
Item 7 for each year, 1998 through 2003 and provide the corresponding dollar amount of that jtern.”

RESPONSE: This request is vague and unintelligible. It is also unreasonably
overbroad and burdensome. We would appreciate clarification from the Union as to the data you
actually are seeking.

11 10. “For each Plan year 1998 through 2003, please identify and describe the
assumptions (including actuarial assumptions, medical inflation trend factors, industry standards)
used to determine premiums, Co-payments or deductibles for each of the benefit plans offered by the
Plan. In describing these assumptions, please explain the specific effect each assumption had on
premium calculations. For example, “in 1999 we used a medical inflation trend factor of the 8% and
a prescription drug inflation trend factor of 4% which in combination resulted in an increase in
premiums for 1999 of -% and an increase in co-payments of -%.”

RESPONSE: Medical plan rate calculation sheets for 1999 through 2002, showing
how premium increases were determined, were previously provided to your Union on F ebruary 26,
2003. Nevertheless, we have provided them to YOu again, as attached. The rate calculation for 2001
includes a brief explanation for each line on the sheets. Beginning in 2003, the Company adjusted
the cost sharing policy. The new policy was communicated to employees in the fall of 2002 as
follows: “In the future, we will look at our total costs and share them between the Company and
employees at a competitive level. For 2003, we expect that this will result in sharing overall medical
costs at about 70% for the Company and 30% for you. We will continue to monitor this approach
over time.”

There are no premiums for the standard Dental option. The premijums for the “high
dental option” are based upon experience and cost of the hj gh option as compared with expericnce
and cost related to the standard option,
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Because vision, dependent life insurance and accidental death insurance benefits are
provided by third-party vendors, DuPont has no involvement in the setting of those premiums and
has no information responsive to your request.

With respect to employee life insurance, because this benefit is paid out of on-going
Plant assets, there are no premiums, co-payments or deductibles computed for this benefit.

§11. “For each Plan year 1998 through 2003, please identify the dollar value of
claims incurred but not reported (‘IBNR’) that were used or relied on to determine premium
amounts, co-payments or deductibles and explain how these dollar values were determined.”

RESPONSE: The respective amounts for IBNR for active employees and retirees
(stated in the millions of dollars) are as follows:

1998 $43MM
1999 $11MM
2000 $42MM
2001 $59MM
2002 $79MM
2003 $71MM

These preceding numbers are based on historic runout and standard actuarial methodology.
Please let me know if you have any questions.
Very truly yours,

s /?7,%

Denise M. Keyser .

DMK/pa
ce: Kathleen Hostetler, Esquire (via fax/e-mail)
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BENEFIT PLAN STATEMENTS
FILED WITH PWBA

In 2600, the Company will submit reports on Benefit Plans to the Penslen and
" Waltare Benefits Administration, an agency of the Dapartment of Labor, by October
16, Thaee 1999 Sumtmary Annual Reponts provids you with an outling of the financlal
status of the Penslon & Retrement Plan, Group Life Insurance Flans, Meadical Care
Plan, Dental Assistence Plan, Flexible Spending Account Plan and Vision Care Plan,

. BUNMMARY ANNUAL REPORT FOR THE

BUPGNT PENSION AND RETIREMENT

. PLAN

Thie fa & sURmERY of the annual report for the DuPant

"+ Pansion and Ratirement plan, EIN 51-0014000 fer the plan

yeuy engling December 81, 1998, The gnnuel reporn wilt be

" fiied by October 18, 2000 with the Penslon and Walfara
. Benefits Administration, a3 lequiied under the Employae

Ptizpmunt Insome Secitity At of 1974 (ERISA).

Basle finanolal statement

Beneflts undsr thi plan are provided by a trust. Flan
oxpensas were $1,683,102,371. These expengas Included
$:36,802,912 th administrative xpanass and §1,547,390,089

" bénetite pald fo partiolpants and beneficiaties. A total of

168,280 parsenha wers partlalpants in or beneflclaries of the
vl 82 he whd of the year, although not alf of theas parschs
had yet aarned the rght to feteive benafite,

Tha valtug of plah azzels, aher aubtracting labilitles of the

plan, wae $18,347 230,647 as of Dscember 31, 1859,

comiparsd to $18,022,461,47¢ ap of January 1, 1599,
During the plan year the plan experienoed an Inoreass in
Ittt hboets of $324,778,174. ‘This Inoreaee Inoludas
urreniizad appreciation or deprosiation in the value of plan
aszoty; that 13, the differencs betwean the valug of the
plan's agsete &t the end of the year and the vaius of tha
plen eedety at the beginning of the year of the oost of assela
aoqulred durlig the yeat

The plan had totnl Inctme of $2,782,110,288, alf of which
was garmings from investrents.

Winimunt funding stenrarde

An achipty's atatemnan? Indicetes that the plan's asasts
exozed the minimturn fundinyg standards of ERISA, and
therefore no Company tonitibitions were made In 1988,

SUMBMARY ANNUAL REPORT FOR THE
PUPONT GROUP LIFE INSURANCE
FLANS

Trla I3 o sumenary of tho anhual iepat for the DuFont
Cottrinttary and Nonconiriputory Group Life Inzurance
plans’ BIN §1:0014080, for the perled Jehuary 1, 1983

through December 31, 1009, The annusl rapori has bean
filad with the Perslén and Welfara Bensflie Administration,
a6 regtiired under the Employee Rotiremant Incame Security
Actof 1974 [ER{BA).

YIndudsa Aociderisl Death and Depsndent Lite

nsurancs Infarmation

The plen hag contractz with the CIGMNA Employee Benefils
Compenies 1o pay al death claims and dlzabllity claime
Inetiired undsr tha terme of the plan, The total premiums
pald for the plan year anding Decembsr 31, 1988 were
331,085,889,

Eeceuss they are so-called “axparisnoe-rated” contracls,
the premium cowts are affacted by, Atnong other things, he
numbar and size of claims, OF the total Insurancs pramidme
paid for the pian year ending December 31, 1899, the
pramiume pald under such "experience-rated” contracts
were £81,005,688, &and the total of all benefit olaime paid
during the plan year was §76,750,038.

SUMMARY ANNUAL REPORT FOR THE
DUPONT MEDICAL CARE PLAN

Tive Is a summary of the annual repor for tha DuPan!
Maugical Care Coverage Pelloy, EIN 61-0014030, for the
peried January 1, 1899 through Denember 31, 1999, The
annual report has been filed with the Penslon and Welfare
Banetlts Administration, 88 regquired under the Employee
Retlroment Income Seaurity Act of 1874 (ERISA),
Ingurance Infermation

The plan hae contracts with Insurancs camers and heslth
malnteranss organizations to pay caitaln health Ineurance
clalms Incurred undsr the tetms of the coverage. The iotal
premium pald for the plan yeur anding Decermber 31, 1988
wate §1,870,554,
Additlonal information

Tho company alao reimburses sevaral ctiar eamers for
hoaith claims paid under the terme of the coverage and
sxpenses. Thia information is net raquired to be inciuded
in the snnwa! report Hisd with the 1RS, Por the plsn yaar
snding Decamber 31, 1552 the amount paid under these
conlracts wag $501.386,701,14.
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. BUMMARY ANNUAL REPORT FOR THE
DUPONT DENTAL ASSISTANCE PLAN

Trio 4 & aurmety of tha annual report for the DuPont
Dortal Assistance Plan, EIN 51-0014080, for the period
Janudry 1, 1999 through Deosmber 81, 1698, Tha annual
fapor haa been fied with the Penalon and Wettare Banefits
Adninistration, a réquired undet the Employes Retirernent
income Becurity Act of 1674 (ERISA),

Insursnce Information

Tho plan hag contracts with health maintenance
organtizations to pay aertain claima incurred under the tetma
of the plan, The total prembumsa pald for the plan year ending
Dregmber 31, 1650 were §63,563,

Addittonal Infermation

The rompany slsa reimburees ohe carrer for heafth calme
pald ungor tha terma of the coverage and expenses, This
information i net reguired 1o be inciuded In the annuel
rapon fled with PWEA. For the plan year snding Decermber
39, 1009 tre amount peid under thewa cortracts was
§49,601,788.84.

o

SUMMARY ANNUAL REFORT FOR THE
DUPONT DEPENDENT CARE AND
}‘;lfﬁiTHCAHE SPENDING ACCOUNT

This ts & summary ¢f the annusl report far tho DuFont
Dependant Cure and Healthcars Spending Account Plan,
BN B1-0014000, for the plan yeat ending Jansary §, 1099
through Detember $1, 1999, The annual raport has baen
fed wiih the Penslon and Wellare Benafits Adminietration,
ne raruired urider the Emplayea Ratirmant income Seourty
Act of 1974 (ERISA).

Additlonal information

'Iti8 COMpAnY reimbused ena catrier for Spanding Account
tlalms pald urder the terma of the coverage and axpensas.
This iedormation 14 nol raquired to ba ineluded i the rnual
regort fiiod with PWBA, For th plan year snding December
31, 1998 the amount prid under these cantracts was
§14,457,060.74,

SUMMARY ANNUAL REPORT FOR THE
DUPONT VISION CARE PLAN

Thia 15 & sutnmery of the annuai report lor the DuPont
Viglon Gure Plan, EIN 31-0014060, {or the peried Januaty
1, 1988 through Decetnbar 31, 1990, The annual repert
s Tsd with the Ponglon and Welfare Banefils
Administration, &8 tequirad undef the Employee Retlrement
Inooing Bocurity Ant of 1874 (ERISA),

Inslrativa Information

The plan hus coniracis with Vislon Benefite of Amsiica to

pay all claime (noutred Lnder the terma of tha pian. The

{otal premiume pald for the plan ysar stding Decembat 31,
1998 wers §1,568,004,

FAX NO. 3028827239

Becausa they ate so-called “experente-sated” contracts,
the premium coats ara sffsoted by, among other things,
thé number and slus of claima, Of tha tetal insurance
premiums paid for the plan ysar ending December 31,
1088, the premiums pald undsr such "experiance-rated"
contricls were 31,568,984, and the tatal of all bonefil claime
paid under these experience-rated contracta during the

‘plan yoar was $1,090,478.

]

YOUR RIGHTS TO ADDITIONAL
INFORMATION

You have the right to recelve & capy of sach of thess fuil
arnual repcnts, ¢r any part thereof, on reguest, Tna flams
isted below are Inpluded In that teport:

1, An accountant’s report {Fenaion ahe Retirement report
only); '

2, Financlal information and information on paymerts o
sarvice providers;

3. Information regarding any common of collectiva truata,
poclad separate seoounts; master trusts of 103-12
Investment sntlies i which the plan partivipates (Pension
and Retiromant Plan only), ang

4, Actuarlal iformation ragarding the tunding of the plan
{Panelon and Retirament Plan only).

5. Insurarca information, Including sales gommissions
pakd by Insurance carders (Grroup Life, Medlcal Caro, Dantal
Agslatance and Vislon Care ghly).

To obfain & copy &t the ful antiual repor, o any pant
theteot, write or call the office of David G. Obark, who I
the Oparetians & Compllanoe Menager af the:

DuPont Company
1007 Market Straet
Wiimington, DE 1899

(302) 774-1000

The chargeé to cover oopying costs wiii be §1528 fot the
1ull annual Penslon and Refiremant Plea report, $2.25 for
Group Life, $8.00 for Medical Care, $2.00 fof Dental Cere,
82,00 for FSA, $2.00 for Vision Care or $0.26 per page for
any per thereof,

You 2leo have the right to racalve from the plan
administralor, on requast and st ne cherge, & etatement of
the agsels and llabilitles of tha plan and acsompanying
hotas, or statamant of the inoome and expenses of tha
plan end scoompanying notes, of both, if you request &
copy of & tull annusi raport from the plan adminlatrator,
theae two statamenis and Bgcompanying hotes wilt ba
Included aa part of tha! teport, The charge o covar eopying
¢osts given abave does nat inglusie a chargz for the copying
of these poriohs of the repott because thess partiens sre
furnighad without chasge.

Raquosts to the Depariment should be addragsad lo:
Publio Distloaure Rdom N58S8, Penslon and Weliare
Benefits Administration, U.8. Depariment of Lakor, 200
Canstitution Avenus, N.W., Washington DG 20240,
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'BENEFIT PLAN STATEMENTS
FILED WITH PWBA

In 2001, the Gompany will submit reports on Bensfit Plans to the Pension and
Welfare Banefits Administration, an agency of the Dopariment of Labor, by October
18, These 2000 Summaty Annual Reports provide you with an oltling of the financlal

status of the Pension & Retirement Plan,

Group Lite Insurance Plans, Medical Care

Plan, Dental Asslatance Plan, Flexible Spending Account Plan end Vision Care Pian,

SUMMARY ANNUAL REPORT FOR THE
DUPONT DOW ELASTOMERS PENSION
AND RETIREMENT PLAN

This e a summary of it annual report for the DuPent
Dow Elastomara Pension and Ratiremant plan, EIN 51
0374420 for tha plan year anding Decembar 81, 2000, The
unnunl repertwill be filed by October 18, 2001 with the
Ferslon and Weltare Bonnfite Admintetraton, &3 requirod
under the Employes Retirernaent inseme Swourity Act of -
1974 [RRIBA),

Baglc financlal etetemoent

Benefits under the plan are provided by a trst, Plan
expenves were §i3,409, 028, These expenses Insluded
$248,780 In administrative expenses end $3,220,240 1
benalits pald to participants and baneficiaries, A tola)of
1,868 pereans were participanie In or boneficladen of the
1lan al the rhd of the yoar, allhough not sl of thesa pereons
haed yet aarred the right to receive bahefite,

Tha vaius of plan assats, aler subtractng labihies of the
plan, was §123,184,830 g8 of Docambor 81, 200, comparad
to $141,820,89% &s of January'1, 2065, Durlng the plan
year the plan expadancod an Incroass 1n {ta net agesls of
§11,543,837, Thig Ingreace includes unroalzed apprecialion
or depreatation In the valus of plan asests; that ls, the
difterence between the value of the plan's aseets ot the
end of the year and tha valus of the plan assets al the
beginrig of the yaar or the cost of ssséis acqulrad during
the year,

The plan had tefal income of $15,012,085, all of which
was paminga {rot invesimants,

Kinimum funding standards

An astuary's siatement Indinateq that the plan's aasets
excesd the minlmum funding sterdards of ERISA, and
therefors 1o Oompany cantribltions were mads in 1968,

SUNMMARY ANNUAL REPORT FOR THE
?ﬁfﬁy QHOUF LIFE INSURANCE

This J& 2 sumimary of the annual report for the DuPont

Contribulory and Hencuntrbiory Group Lite Insuranee

plune EIN 51-0014090, tor the period January 1, 1848

th

through Decembaer 31, 1858, The annual report has been
fited with the Penslon and Weltare Benefits Adminlstration,
a7 required under the Employee Ratirement income Securlty
Actof 1074 (ERISA).

*Iholudes Asgidantal Daath and Papandant Lils

Insurance information ~ .

The plan has contracts with the CIGNA Employes Benaflts
Gompanies to pay all death clsims and disabilty claimg
ineurtad under the tarma of the plan. The tota! premiuma
paid for the plan yser anding Decsmbar 81, 1858 wers
$d1,886,600.

Becatas they mre so-caliad “sxperience-rated” sontracts,
the pramium ceats are affacted by, among sther things, the
numbar and slze of olalme. Of the total inkUrancs premiums
paid for the pian yoar ending Decambaer 31, 1698, the
premiume pald undor such *exparience-ratad® contracts
wery $81,005,689, and the total of all benefit ciime pald
during the pian year wae $78,750,05,

SUMMARY ANNUAL REPORT FOR THE
DUPONT MEDICAL CARE PLAN

Thig ie & aummary of the snnual repoR Tt tha DuPont
Medioal Cara Coverage Pollay, EIN 510014080, for the
petiod January 1, 1990 through Decembuer 31, 1899, The
annual report haw baan flled with the Perelen and Welfara
Benafits Administration, =5 required under tha Employes
Ratirement incoms Sacurity Act of 1674 (ERISA),
Insurance Informatlon

Tha plan has coniracts with Insurance cardars and health
maintenance organizations to pay eertain heziih Ineuranca
claims iteurvad under the tarma of the covarage, The total
premium pald for the plan year snding Dacember 31, 1989 |
were $1,370,854,
Additienal information

The company &lao reimbureas savaral othar sarriem for
heaith claima pald under the tarma of the coverage and
axpaneés, Thie Intarmation [e net reguired lo be indlided
In the annual report filed with the IRS, For the plan year
ending Dacembar 81, 1099 the amount pald under hese
contracts was §501,388,701,14. i
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* SUMMARY ANNUAL REFORT FOR THE
DUPONT DENTAL ASSISTANCE PLAN

This i & summary of the annuel rapett lor the DuPunt
Praral Asslistanos Plan, EIN 51-0014400, for the peried
Jantisry 1, 2000 through Decarmber 81, 2000, The annual
reputl haz bash filed with the Penafon and Weifare Banefits
Adavinletrption, ss renuirec inder Sie Employee Ratirement
Incutne Becurity Act of 1674 {(ERIGA).
inauranze infarmation

‘the plan hag tontracts with hsalth maintenance
arganizations o pay carlain clainm incurrad undar the terms
of the plar. The total premiumy pald for the plan year ending
{lecambar 21, 2000 ware $61,831,

Additional Information

THE compahy wao neitblirsst ohe cardey for tdlth daime
pailf undey the terme of the coversgs and expenses. This
informution ie rot required te b Included In the snnua)
rapunt Hed wilh FWBA, For the plan year snding December
31, 2000 the amoint paid under thess contrasis was
£48,670,600,

SUMMARY ANNUAL REPORT FOR THE
PUPONT DEPENDENT CARE AND
EEQEHGAHE SPENDING ACGOUNT

This le @ summary of the annual repert for tha DuFont
Dagencdet Carn und Healthcare Bpending Acgount Plan,
EiN 510014080, for the plan yedr ending Jenuary 1, 2000
[rergh Dacember 31, 2000, The srnual repor has besn
find with the Paneion and Weltate Benefits Adminlatration,
26 hyqltired Linder e Employes Retiremnnt inaome Becurty
Actot 1074 (ERIBA),

Additional Infarmation

The pumpany ralmburses one carrer for Spanding Accolrt
clalme pald under the e of (he coverage and expentes.
This frfarmetion i not required to be inciided in the annual
roport filedl with FWBA, For the plan year ending Decemnbar
41, 2000 the amount puld under theae contracts wes
15227104,

S o A i St N oy
SUMMARY ANNUAL REPORT FOR THE
. DUPONT VISION CARE PLAN

THig i a summary of the anniel report for the DuPon
Vinjorn Cars Plan, EIN 51-0014080, for the perod January
1, ROOO rough December 31, 2000, The annual repor
hes Blud with the Penslon and Welfero Benefite
Addmmintatrztdon, re renuirad undet the Employes Relirsment

vincomae Becurity Aot of 1674 (ERISA),

Insurance Information

'The plun har zoniraeis with Vielon Renelts of Amesdea to
pay all plalma ineuried utider the terms of the plan, The
 tntal pramiuma pald for the plan year ending Dacombor 31,

2300 waers $1,805,774,

FAX NO, 3028827239

Bacausa they ats so-called "axpetience-tated" contracts,
the pretnlum cos!s are affactad By, amaeng other thinge,
the mtmber and eize of claima, Of the tolal insurance
premiums pald for the plen year ending December 81,
2000, tha premlums pald unded auch ‘experience-raiad”
AONTTECY Wate $71,68K,774, and the total of 2l baneft clalms
pald under thass experonce-ratad sontracts durng the
plan year wes 87,243,131, ‘

YQOUR RIGHTS TO ADDITIONAL
INFORMATION

You have tha right 1o recelve & copy of eash of theas fulf
annua! reports, of any part theraof, on requesl, The [teme
lstad hatow ans tncluded (n that repart:

1, An aocountani's report {Penalon and Relitament report
only);

2, Finantial informetion and informetion en paymants to
service providers;

3, Informatlon regerding any eommen of collective trusts,
poaled saparate accounis; mastsr trunts of 10312
investmant antilies in which the plan participates (Pansion
and Retirement Pian only), and

4, Astuarial information ragarding the funding of the plan
{Penslon and Retirement Plan only),

. B Inaurance Information, Insluding salea commiesiona

pald by Inaurznce carders (Qroup Lifs, Medizal Cars, Dental
Asgletanca and Yizion Gare only),

To obtaln & eapy of tha full annual reped, or any pant
theteof, writs of dall the offioe of Penny Wagnan, who la
the Operations & Compllancs Manager &t that

DuPont Company
{1007 Market Strest
Wimingten, DE 16858

{302) 774-1000

The charge to caver copying costa will be $17.00 for the
full annual Fsnwlon and Retrament Plan repod, §3.76 for
Group Life; 54,75 for Mudieal Care, $2.75 for Derdal Care,
$1,00 for FSA, $1.785 for Vision Card or 50,25 par page for
arty part thereol.

You afpo have the fght 1o receiva trom the plan
adminisirator, on ragusst and at no charge, a tatomant of
the easata and lablives of the plan and socompanylng
notas, o statement of the income end expsnses of 1o
plan and escompanying notes, of both. If you requast &
sopy of & full annuel report from the plan sdministrator,
thees twa statamentx and secompanying notes wil be
Inciudiad an part of that repatt, The oharge to cove! eopying *
ooete given above doesx net Include a charge for the sopying
of theas portions of the raport because thess portions are
turnished without ohirgs. .

Requests to the Depariment should be addreaned Lo
Public Diselosure Room NS08, Penslon snd Welfarg
Banefits Administration, U, Deparmant of Laber, 200
Constliution Avende, N.W., Washinglon DG 20210.
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BENEFIT PLAN STATEMENTS
FILED WITH PWBA

in 2002, the Company submitted reports on Benefit Plans to the Pension and Welfare
Benefits Administration, an agency of the Depariment of Labor. These 2001 Summary
Annual Reports provide you with an outline of the financial status of the Pension &
Retirement Plan, Group Life Insurance Plans, Medical Care Plan, Dental Assistance

Plan, and Vision Care Plan.

SUMMARY ANNUAL REPORT FOR THE
DUPONT PENSION AND RETIREMENT
PLAN

This is a summary of the annual report for DuPont
Pension and Retirement Plan, EIN 51-0014090, plan
#001, for the plan year ending December 31, 2001,
The annual report was filed by October 15, 2002 with
the Pension and Weifare Benefits Administration, as
required under the Employee Retirement Income
Security Act of 1974 (ERISA).

Basic Financial Statement

Benefits under the plan are provided by a trust. Plan
expenses were $1,266,540,114. These expenses
included $39,727,721 in administrative expenses and
$1,226,612,393 in benefits paid to participants. A
total of 154,379 persons were participants in or
beneficiaries of the plan at the end of the plan year,
although not all of these persons had yet earned the
right to receive benefits.

The value of plan assets, after subtracting liabilities
of the pian, was $15,254,904,592 as of December 31,
2001, compared to $16,959,542,736 as of January
1%, 2001. During the plan year the plan experienced a
decrease in its net assets of $1,704,638,144. This
decrease includes plan transfers as well as unrealized
appreciation or depreciation in the value of plan
assets; that is, the difference between the value of the
plan's assets at the end of the year and the value of
the assets at the beginning of the year or the cost of
assets acquired during the year.

The plan had transfers out of $65,018,811. The plan
had total income loss of $373,079,219, all of which
was a loss from investments.

Minimum Funding Standards
An actuary's statement shows that the plan’s assets
exceed the minimum funding standards of ERISA,
and therefore no company contributions were made in
2001.

SUMMARY ANNUAL REPORT FOR THE
DUPONT GROUP LIFE INSURANCE
PLANS

This is a summary of the annual report for the
DuPont Contributory and Noncontributory Group Life
Insurance plans EIN 51-0014080, plan #501 for plan
year ending December 31, 2001. The annual report
was filed by October 15, 2002 with the Pension and

Welfare Benefits Administration, as required under
the Employee Retirement Income Security Act of
1974 (ERISA).

Insurance Information

The plan has contracts with the Prudential Financial
to pay all death and disability claims under the terms
of the plan in effect at the time the claim was incurred.
The total premiums paid for the plan year ending
Decemnber 31, 2001 were $99,051,446.

Because one of these contracts is a so-called
experience-rated contract, the premium costs are
affected by, among other things, the number and size
of claims. Of the total insurance premiums paid for the
plan year ending December 31, 2001, the premiums
paid under such “experience- rated" contracts were
$86,978,301 and the total of all benefit claims paid
under these experience-rated contracts during the
ptan year was $69,146,135,

SUMMARY ANNUAL REPORT FOR THE
DUPONT MEDICAL CARE PLAN

This is a summary of the annual report for the
DuPont Medical Care Cowverage Policy, EIN 51-
0014099, plan #502 for plan year ending December
31, 2001. The annual report was filed by October 15,
2002 with the Pension and Welfare Benefits
Administration, as required under the Employee
Retirement Income Security Act of 1974 (ERISA).

DuPont has committed itself to pay certain medical
claims under the terms of the plan in effect at the tme
the claim was incurred.

Insurance Information

The plan has contracts with insurance carriers and
health maintenance organizations to pay certain
medical claims under the terms of the plan in effect at
the time the claim was incurred. The total premiums
paid for the plan year ending December 31, 2001
were $2,254,086,

Additional Information

The company also reimburses several other carriers
for health claims and related expenses paid under the
terms of the plan In effect at the time the claim was
incurred.  This informaticn is not required to be
included in the annual report filed with the IRS. For
the plan year ending December 31, 2001, the amount
paid under these contracts was $546,804,569,
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SUMMARY ANNUAL REPORT FOR THE
DUPONT DENTAL ASSISTANCE PLAN

This is a summary of the annual report for the
DuPont Dental Assistance Plan, EIN 51-0014080,
plan #507 for plan year ending December 31, 2001.
The annuai report was filed by October 15, 2002 with
the Pension and Welfare Benefits Administration, as
required under the Employee Retirement Income
Security Act of 1974 (ERISA).

DuPont has committed itself to pay certain dental
claims under the terms of the pian in effect at the time
the claim was incurred.

Insurance Information

The plan has contracts with health maintenance
organizations to pay certain denta) claims under the
terms of the plan in effect at the time the claim was
incurred. The total premiums paid for the plan year
ending December 31, 2001 were $85,752,
Additional Information

The company also reimburses other carriers for
dental claims under the terms of the plan in effect at
the time the claim was incurred and expenses. This
information is not required to be included in the
annual report filed with the IRS. For the plan year
ending December 31, 2001, the amount paid under
these contracts was $51,848,572,

SUMMARY ANNUAL REPORT FOR THE
DUPONT VISION CARE PLAN

This is a summary of the annual report for the
DuPont Vision Care plan EIN 51-0014090, plan #515
for plan year ending December 31, 2001. The annual
report will be filted by October 15, 2002 with the
Pension and Welfare Benefits Administration, as
required under the Employee Retirement Income
Security Act of 1974 (ERISA),

Insurance Information

The plan has contracts with Vision Benefits of
America to pay all vision claims under the terms of the
plan in effect at the time the claim was incurred. The
total premiums paid for the pfan year ending
December 31, 2001 were $1,707.465.

Because they are so called ““experience-rated"
contracts, the premium costs are affected by, ameng
other things, the number and size of claims. Of the
total insurance premiums paid for the plan year
ending December 31, 2001, the premiums paid under
such “‘experience-rated" confracts were $1,707 465
and the total of all benefit claims paid under these
experience-rated contracts during the plan year was
$1,485 646,

Your Rights to Additional Information

You have the right to receive a copy of the full
annual report, or any part thereof, on request. The
items listed below are included in that report;

Document #1672187

Filed: 04/21/2017

The Pension and Retirement Plan inciudes:

An accountant's report; schedule of assets held for
investment; financial information and information on
payments to service providers; fiduciary information,
including non-exempt transactions between the plan
and parties-in-intsrest {that is, persons who have
certain retationships with the plan); transactions in
excess of & percent of the plan assets; information
regarding any common or collective trusts, pooled
separate accounts, master trusts or 103-12
investment entities in which the plan participates, and
actuarial information regarding the funding of the plan.

All other plans include:

tnformation on payments to certain service providers
and insurance  information including  sales
commissions paid by insurance carriers.

To obtain a copy of the full annual report, or any part
thereof, write or call the office of Penny Wagnon, who
is Compliance Manager:

DuPont Company

Benefit Plan Annual Repert
1007 Market Street
Wilmington, DE 19898
302-774-1000

The charge to cover copying costs for the full annual

report will be:
Pension and Retirement Pian $17.25
Group Life Plan $ 3.00
Medical Plan $ 5.00
Dental Assistance Plan § 3.00
Vision Care Plan $ 2.00

Or $0.25 per page for any part thereof.

You also have the right to receive from the plan
administrator, on request and at no charge, a
statement of the assets and liabilities of the plan and
accompanying notes, or a statement of income and
expenses of the plan and accompanying notes, or
both. If you request a copy of the full annual report
from the plan administrator, these two statements and
accompanying notes will be included as part of that
report. The charge to cover copying costs given
above does not include a charge for the copying of
these portions of the report because these portions
are furnished without charge.

You also have the legally protected right to examine
the annual report at the main office of the plan at the
address listed above and at the U.S. Department of
Labor in Washington, D.C., or to obtain a copy from
the U.S. Department of Labor upon payment of
copying costs. Requests to the Department should be
addressed to: Public Disclosure Room, Room N5638,
Pension and Welfare Benefits Administration, U.S.
Department of Labor, 200 Censtitution Avenue, NW.,
Washington, D.C. 20210.
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BENEFIT PLAN STATEMENTS
FILED WITH EMPLOYEE BENEFITS SECURITY ADMINISTRATION

In 2003, the Company submitted reports on Benefit Plans to the Employee Benefits
Security Administration, an agency of the Department of Labor. These 2002 Summary
Annual Reports provide you with an outline of the financial status of the Pension &
Retirement Plan, Group Life Insurance Plans, Medical Care Plan, Dental Assistance
Plan, Vision Care Plan and Long Term Care. You may or may not be eligible for all of

these plans.

SUMMARY ANNUAL REPORT FOR THE
DUPONT PENSION AND RETIREMENT PLAN

This is a summary of the annual report for DuPont Pension
and Retirement Plan, EIN 51-0014090, plan #001, for the
plan year ending December 31, 2002. The annual report was
filed with the Employee Benefits Security Adminisiration, as
required under the Employee Retirement Income Security
Act of 1974 (ERISA).

Basic Financial Statement

Benefits under the plan are provided by a trust. Plan
expenses were $1,244,989,385. These expenses included
$53,214,982 in administrative expenses and $1,191,774,403
in benefits paid to participants. A tofal of 152,879 persons
were participants in or beneficiaries of the plan at the end of
the plan year, although not all of these persons had yet
earned the right to receive benefits.

The value of plan assets, after subiracting liabilities of the
plan, was $12,472,169,472 as of December 31, 2002,
compared to $15,254,904,592 as of January 1%, 2002.
During the plan year the plan experienced a decrease in jts
net assets of $2,782,735,120. This decrease includes
unrealized appreciation or depreciation in the value of pfan
assets; that is, the difference between the value of the plan's
assels at the end of the year and the value of the assets at
the beginning of the year or the cost of assets acquired
during the year.

The plan had total loss from investment of $1,537,745,735.
Minimum Funding Standards
An actuary's statement shows that the plan's assets exceed
the minimum funding standards of ERISA, and therefore no
company confributions were made in 2002.

SUMMARY ANNUAL REPORT FOR THE

DUPONT GROUP LIFE INSURANCE PLANS
This is a summary of the annual report for the DuPont
Contributory and Noncontributory Group Life insurance
plans EIN 51-0014080, plan #501 for plan year ending
December 31, 2002. The annual report was filed with the
Empioyee Benefits Security Administration, as required
under the Ermployee Retirement Income Security Act of 1974
(ERISA).

Insurance Information

The plan has contracts with the Prudential Financia! to pay
ali death and disability claims under the terms of the plan in
effect at the time the claim was incurred. The total premiums
paid for the plan year ending December 31, 2002 were
$88,001,420.

Because one of these contracts is a so-calfed experience-
rated contract, the premium costs are affecled by, among
other things, the number and size of claims. Of the total
insurance premiums paid for the plan year ending December
31, 2002, the premiums paid under such “experience-
rated" contracts were $74,652,971 and the total of all benefit

claims pald under these experience-rated contracts during
the pian year was $66,083,477.

SUMMARY ANNUAL REPORT FOR THE
DUPONT MEDICAL CARE PLAN

This is a summary of the annual report for the DuPont
Medical Care Coverage Policy, EiN 51-0014090, plan #502
for plan year ending December 31, 2002. The annual report
was filed with the Employee Benefits Security
Administration, as required under the Employee Retirement
Income Security Act of 1974 (ERISA).

DuPont has committed Itsedf to pay certain medical claims
under the terms of the plan in effect at the time the claim
was incurred.

Insurance Information

The plan has contracts with insurance camers and health
maintenance organizations to pay certain medical claims
under the temms of the plan in effect at the time the claim
was incurred. The total premiums paid for the plan year
ending December 31, 2002 were $7,492 589,

Additional Information

The company also reimburses several other carriers for
health ¢laims and related expenses paid under the terms of
the plan in effect at the time the claim was incurred. This
information is not required to be included in the annual report
fiiad with the IRS. For the plan year ending December 31,
2002, the amount paid under these confracts was
$490,289,984.

SUMMARY ANNUAL REPORT FOR THE

DUPONT DENTAL ASSISTANCE PLAN

This is a summary of the annual report for the DuPont
Dental Assistance Plan, EIN 51-0014090, plan #507 for ptan
year ending December 31, 2002. The annual report was fited
with the Employee Benefits Security Administration, as
required under the Employee Refirement Income Securlty
Act of 1974 (ERISA).

DuPont has committed itseff to pay certain dental claims
under the terms of the plan in effect at the time the claim
was incurred.

Insurance Information

The plan has contracts with health maintenance
organizations to pay certain dental ¢laims under the terms of
the ptan in effect at the time the claim was incurred. The tdtal
premiums paid for the plan year ending December 31, 2002
were 3578,573.

Additional Information

The company also reimburses other carriers for dentai
claims under the terms of the plan in effect at the time the
claim was incurred and expenses. This information is not
required to be included in the annual report filed with the
IRS. For the plan year ending December 31, 2002, the
amount paid under these confracts was $48,363,137.
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SUMMARY ANNUAL REPORT FOR THE
DUPONT VISION CARE PLAN

This ts a summary of the annual report for the DuPont
Vision Care pian EIN 51-0014090, plan #515 for plan year
ending December 31, 2002. The annual report was filed with
the Employee Benefits Security Administration, as required
under the Employee Retirement Income Security Act of 1974

" {ERISA).

Insurance information

The plan has coniracts with Vision Benefits of America to
pay all vision claims under the terms of the plan in effect at
the time the claim was Incurred. The total premiums paid for
the plan year ending December 31, 2002 were $1 ,507,809.

Because they are so called “experience-rateg" contracts,
the premium costs are affected by, among other things, the
number and size of claims. Of the total insurance premiums
paid for the plan year ending December 31, 2002, the
premiums paid under such “experience-rated" contracts
were $1,507,809 and the total of alt benefit claims paid
under these experience-rated contracts during the ptan year
was $1,313,474.

SUMMARY ANNUAL REPORT FOR THE

DUPONT LONG TERM CARE PLAN

This is a summary of the annual report for the DuPont Long
Term Care plan EIN 51-0014080, plan #516 for plan year
ending December 31, 2002. The annual report was filed with
the Employee Benefits Security Administration, as required
under the Employee Retirement Income Security Act of 1974
(ERISA).

Insurance Information

The plan has a contract with Met Life to pay Long Term
Care claims under the terms of the plan in effect at the time
the claim was incurred. The total premiums paid for the plan
year ending December 31, 2002 were $2,316,156,

Because they are so called “experience-rated” contracts,
the premium costs are affected by, among other things, the
number and size of claims. Of the total insurance premiums
paid for the plan year ending December 31, 2002, the
premiums paid under such ““experience-rated” contracts
were $2,316,156 and the total of all benefit claims paid
under these experience-rated contracts during the plan year
was $23,720.

Your Rights to Additional Information

You have the right to receive a copy of the full annual
report, or any part thereof, on request. The items listed
befow are included in that report.

The Pension and Retirement Plan includes:

An accountant's report; schedule of assets held for
investment; financial information and information on
payments to service providers; fiduclary information,
including non-exempt transactions between the plan and
parties-in-interest (that is, persons who have certain
relationships with the plan); transactions in excess of 5
percent of the plan assets; information regarding any
common or collective trusts, pooled separate accounts,
master trusts or 103-12 investment entities in which the plan
participates, and actuarial information regarding the funding
of the plan.

Document #1672187

Filed: 04/21/2017

All other plans include:

Information on payments to cerlain service providers and
insurance information including sales commissions paid by
insurance carriers.

If you would like more information regarding your benefits,
please call DuPont Connections at B00-775-5055. To obtain
a copy of the fufl annuai report, or any part thereof, write or
call the office of Penny Wagnon, who is Compliance
Manager:

DuPont Company

Benefit Plan Annual Report
1007 Market Street
Wifmington, DE 19898
302-774-1000

The charge to cover copying costs for the full annual report
will be:

Pension and Retirement Plan $17.25
Group Life Plan $3.00
Medical Plan $9.00
Dental Assistance Plan $4.00
Vision Care Plan $2.00
Long Term Care Plan $2.00

Or $0.25 per page for any part thereof,

You also have the right to receive from the plan
administrator, on request and at no charge, a statement of
the assets and fiabilites of the plan and accompanying
notes, or a statement of income and expenses of the plan
and accompanying notes, or both. If you request a copy of
the full annual report from the plan administrator, these two
statements and accompanying notes will be included as part
of that report. The charge to cover copying costs given
above does not include a charge for the copying of these
portions of the report because these portions are furnished
without charge.

You also have the legally protected right o examine the
annual report at the main office of the plan at the address
listed above and at the U.S. Department of Labor In
Washington, D.C., or to obtain a copy from the U.S,
Department of Labor upon payment of copying costs.
Requests to the Depariment should be addressed to: Public
Disclosure Room, Room N5638, Employee Benefits Security
Administration, U.S. Department of Labor, 200 Constitution
Avenue, N\W., Washington, D.C. 20210.
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Explanation of 2001 Premium Calculation

Following is an explanation of the calculations that were done to arrive at
the premium increases for 2001,

1- 1999 Claims (LA reduced to P, B benefit levels) $343MM

2 -2000 Projected Claims + Admin (x1.07x1.07) 393MM

3 - 2001 Projected Claims + Admin ~ (x1.07) 421MM

4 - Increase 2000 to 2001 (421-393) 28MM

5 - Adjustment to “eligible charges” (28/.88) 32MM

6 - Employee, Pre-Medicare Retiree share loMM

7 - Estimated savings - MM

8 - Employee, Pre-Medicare Retiree share of Savings - 2.5MM
9 - Employee, Pre-Medicare Retiree Net Tot. Iner. (16-2.5) $13.5MM

Contracts, Rate Relationships

Coverage # Contracts Relative
Cost
Single 16,458 1.00
Two-person 24,292 2.00
Family ' 26,340 3.00

‘Monthly Increase/Contract
$13.5MM/[ 12(16458+2x24292+3x26340)] = $7.80; Used $8.00

Monthly Rate Increases - Option P

2000 2001
Single 1x$8 = $8 + $21 = $29
Two Person 2x$8 = $16 + $42 = $58
Family 3x$8 = $24 +  $63 =  $87
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Expianations

General - The cost-sharing calculation is done for Active Employees and Pre-
Medicare Retirees as a group since they have the same plan and premium
structure (for Options P and B). A separate calculation is done later for
Medicare Retirees.

Line 1 - 1999 Claims (the most recent year for which we have good data) are
adjusted as if everyone was in options P and B. This allows a calculation
which will result in the P and B premiums, but which has looked at all of the
claims data ($343MM). (Note this is CLATMS ONLY, not including
Administrative costs)

Line 2 - This is actually two calculations. (And it is totally coincidental that
the factor for Administrative costs (7%) is the same as the projected
annual inflation rate (7%)). The 1999 adjusted claims are multiplied by 1.07
to add in the Administrative costs. Then this new number is multiplied by
1.07 to project claims and Admin into 2000 (remember, we do NOT have
actual 2000 claims data yet!) ($393MM)

Line 3 - Now the projected 2000 Claims and Admin costs are projected into
2001, Note that we do NOT have to add in Administrative costs here, since
they have already been accounted for and we are now projecting a combined
number. ($421MM)

Line 4 - A simple subtraction to estimate the added Claims + Admin for
2001, ($28MM)

Line 5 - Unlike other companies, DuPont expresses cost sharing in terms of
total plan costs. This means that in addition to payments made by the
company, we must also consider what Employees and Pre-Medicare Retirees
pay for co-payments, coinsurance and deductibles. These payments are not
tracked in our data system, therefore we must estimate the total based on
the information that is available. This information indicates that the total
can be estimated by dividing the $28MM by 0.88 to arrive at ($32MM) in
' expected total additional costs for 2001,
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Line 6 - With our policy of equal cost-sharing of increases, the
Employee/PreMedicare retirees gross share is determined by dividing this
number in half ($16MM).

Line 7 - Now we must make an adjustment for some expected savings for
such things as rebates on prescription drugs and administrative
simplifications. The estimate for this is (-$5MM)

Line 8 - Since employees and Pre-Medicare retirees share cost increases
equally, they also share expected savings equally, so half of the $5MM is
(-$2.5MM)

Line 9 - Subtract the $2.5MM for the Employee/Pre-Medicare Retiree
share of the savings from the gross share to arrive at the net final portion
of the increase that employees and Pre-Medicare Retirees must share,

($13.5MM)

NOTE: If the $5MM in estimated savings is subtracted from the $32MM
estimated increase in Claims and Admin FIRST, the net amount that must be
shared equally is $27MM, half of which is the same $13.5MM we wound up
with on Line 9

Now we must determine how the $13 5MM will be collected from Employees
and Pre-Medicare Retirees. Since we increased prescription drug co-
payments last year and since our premiums are relatively low when we
benchmark them, we decided that the $13.5MM increase would be all in the
form of premiums.

We have traditionally set the premiums for Single coverage and then
charged 2x that amount for Two-Person coverage and 3x for Family
coverage. 5o we need a calculation that will determine the amount of the
Single coverage increase,

Taking the number of contracts (or family units - also the number of

Employees and Pre-Medicare Retirees together) in each coverage category,
we show the Relative Cost of the premiums. (Ix, 2x, 3x)
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The Monthly Increase per contract (Single Coverage) is determined by
dividing the $13.5MM by 12x the number of each Type of contract times the
Relative Costs of each in the calculation we see here - a sort of "weighted"
calculation,

That results in an amount of $7.80, which was rounded to a whole dollar
amount of $8.00. Multiplying $8 by 2x and 3X yields the Two Person and
family rates of $16 and $24 respectively.

The final result is a premium structure of $29/$58/$87/mo. for the POS
option "P". These premiums are also applied to Option B since we do not want
to disadvantage Employees and Pre-Medicare retirees for whom we have not
been able to provide a viable POS plan.

Premiums for Options L, A, and C are determined based on the benefit levels
and historic experience of each Option.
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Law QFFicES
BALLARD SPAHR ANDREWS & INGERSOLL, LLP
A PENNSYLVANIA LIMITED LIABILITY PARTNERSHIP BALTIMGRE, MD
FLAZA 1000 - SUITE 500 DENVER, CO

MAIN STREET PHILADELPHIA, PA
VOORKEES. NEW JERSEY 0B043-4636 SALT LAKE CrTy, UT

B56-76 3400 WASRINGTON, DC

FAX: BEG-76 F 020 WlLMINGI’ON, CE

LAWYERS(Z8ALLARDSFAHR,.COM

PARTNER RESPONSIBELE FOR
VOORHEES, NJ PracTicE
BENJAMIN A. LEVIN

DENISE M. KEYSER

DIRECT DIAL: (B56) 761-3442
PERSONAL FAX: (856) 761-9036
E-MAIL! KEYSERD@BALLARDSPAHR.COM

August 13, 2004

Via E-mail (enclosures by regular mail) Via Fax

Mark Schilling James L. Briggs

President P.A.C.E. International Representative
PACE Local 2-786 P.A.C.E. International Union

2708 Chinchilla Drive Region 1

Wilmington, DE 19810 1069 Upper Mountain Road

Lewistown, NY 14092

Re: PACE Local 2-786 Information Request #14

Dear Messrs. Schilling & Briggs:

This is in response to your letter dated August 6, 2004, amplifying your original
request dated July 14, 2004 relating to the issue of benefit proposals. We respond as follows:

REQUEST: “Please provide the following information for alj bargaining unit
employee’s [sic] at the Edgemoor Plant: Employee name, date of birth, gender, zip code of residence
& family tier status — in alignment.”

RESPONSE: In order to protect the confidentiality of this personal information,
we have not provided you with the names of the bargaining unit employees. However, the
attached chart provides the remaining data that you have requested, “in alignment”, i.e, gender,
zip code of residence, date of birth and coverage tier.

We trust that this is responsive to yourrequest. If you have any questions, please let

me know.,

Very truly yours,

Denise M. Keyser
DMK/pa EXHIBIT
cc: Kathleen Hostetler, Esquire (via fax/e-mail)

K3

\LL-5TATE LEGAL®
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Gender (Zip Code |Birth Dt Coverage Tier
M 19709 19450715!No Coverage
M 08069 19670729INo Coverage
M 08078 19460131|No Coverage
M 19317 19580423{No Coverage
M 19701 19470711|No Coverage
M 19805 19650617|No Coverage
M 19709 19550129{No Coverage
M 19806 19690702[No Caverage
M 19808 19660823 [No Coverage
M 19810 19640819/No Coverage
M 19702 195808191{You + Family
M 08069 195110211You + Family
M 16382 19520206|You + Family
M 19711 19480214 You + Family
M 08070 19580830|You + Family
M 08069 19530829 You + Family
M 08079 19650204 You + Famity
M 19701 19681120{You + Family
M 19078 19670102/You + Family
M 19810 19530108 You + Family
M 19702 19500831You + Family
M 19711 19650716/ You + Family
M 19952 19680213]You + Family
M 19802 19450818|You + Family
M 19804 19500629|You + Family
M 19702 19520709 You + Family
M 19713 19511213{You + Family
M 19720 19550222{You + Family
M 19763 19540426 You + Family
M 19804 19560127 You + Family
M 19720 19750304|You + Family
M 19720 19751120[You + Family
M 19711 19450919 You + Family
M 19702 194701271You + Family
M 19803 19510406 You + Family
M 19803 19490601 You + Family
M 19801 19530818 You + Family
M 19701 19540313[You + Family
F 19809 19530924|You + Family
M 19810 19561101 You + Family
F 19720 19560827{ You + Family
M 19701 19540323You + Family
M 19702 197002271 You + Family
M 19720 19621031|You + Family
M 19701 19570823[You + Family
M 21921 19650813{You + Family
M 19953 19580920/ You + Family
M 19702 19660713/You + Family

[609]
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F 19809 19580104]You + Family
F 19810 19550814/ You + Family
M 19709 194710281You + One
M 19804 19490127|You + One
M 19720 19710824{You + One
M 08343 1952051%|You Only
M 19317 19500605 You Only
M 19720 1949506131 You Only
M 19805 19530822|You Ornly
M 19711 19570808 You Only
F 19720 19510718|You Only
M 08062 19470205|You + One
M 19808 19690207 You + One
M 19808 195010121You + One
M 08070 19471106|You + One
M 08070 19500122|You + One
M 08070 19601102|You + One
M 19063 19460829|You + One
F 19977 19541013!You + One
M 19703 19480627|You + One
M 19078 19460916|You + One
M 19720 19510608|You + One
M 19720 19460815|You + One
M 21901 . 19440806{You + One
M 19014 16470805!You + One
M 19810 19460907 |You + One
M 21921 19471031|You + One
M 19720 19591114|You + One
M 21921 19530121|You + One
M 19350 19470315{You + QOne
M 19701 19541005|You + QOne
M §9805 19510210{You + One
M 19805 19540513|You + One
M 19701 19511112{You + One
M 19720 19520426|You + One
M 19711 19601130|You + One
M 19709 19460318|You + One
M 19720 19550910|You + One
M 19720 19480907|You + One
M 19904 194911067|You + One
M 19734 19461217|{You + One
M 19805 19450218iYou + One
M 19808 19480707(You + One
F 19810 19490527You + One
M 19804 195110021You + One
M 19711 19480619(You + Cne
M 19720 195112091You + One
M 19720 19530815|You + One
M 19701 19560129{You + One
M 19809 19540716|You + One
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F 19720 19561009 You + One
M 2192] 19510824 You Only
M 19810 19510612/ You Only
M 19808 19470629|You Onily
M 19809 19510517 You Only
M 19709 19511214]You Only
M 19805 19470125|You Only
M 19809 19540421 You Only
F 19711 19470825 {No Coverage
M 19804 19630908 | You + Family
M 19701 19550404{You + One
M 19977 19540308} You + One
F 19711 19560610{You Only
M 08104 19501128|You Only
M 19809 19490308 [You Only
M 19317 19470909/ You Only
M 19809 19470129 You Only
M 19804 19530219 You Onily
F 19703 19490905[You Only
M 19702 19510209|You Only
M 19713 19510427 {You Only
M 19703 19520930 You Only
M 19701 19740125{You Only
M 19810 19471012{You Only
M 19702 19470509{You Only
M 19802 194712281 You Only
M 19802 19500304]You Only
M 19701 19490726/ You Only
F 19720 19550702]You Oniy
M 19809 19541004} You Only
F 19802 19570101} You Oniy
M 19720 19691126 You Only
M 08070 197809131You Only
M (08098 19620904 |No Coverage
M 08094 19540605|You + One
M 19720 19720912 You + Family
M 19363 19570416{No Coverage
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Page 87 of 364



USCA Case #16-1357

Document #1672187

Filed: 04/21/2017

2005 DuPont Active Employee
Monthly COBRA Rates

Medical Plan Options

High

Page 88 of 364

Consumer Local Deductible
Coverage Tier POS Indemnity Choice PPO PPO
Single $ 33813 |8 33813 [F  321.05|% 35522{% 311.61
Employee + Spouse | $ 659.43 | $ 65043 | $  626.03 | § 692.84 | $ 607,67 |Call DuPont
Connection
Employee + Child(ren) | § 557.94 | $ 557.94 | $ 52964 | $ 58625|% 514.08 | forrates
Family $ 996.80[ % 996.80 | % 946.31 1 $1,047.29 | $ 918.51
Dentai Plan Options Coverage Vision Plan
Coverage Tier andard . Tier
Single $§ 2423)% 5738 Single $ 7.40
Employee + Spouse $ 4488 (% 106.08 Employee +| § 12.95
Employee + Child(ren) 1 $ 53.30 | § 100.47 Employee +| § 12.95
Family $ 9180{% 168.30 Family 3 18.77
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and ENERGY
WORKERS INTL. UNION
PACE LOCAL 2-786

P. 0. Box %534
Edge Moot, DE 19509

Mark A. Schilling, President
Thomas M. Campbell, Vice President
Carole E, Price, Secretary

Karen L. West, Treasurer

Qctober 13, 2004
VIA FACSIMILE

Denise M. Keyser, Esqg.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000~Saite 500

Voorhees, New Jersey 080434636

RE; EJDuPont de Nemours and Co., Inc. and PACE, Local 2-786
Deat Ms. Keyser:

This letter is a reply to your partial responses, dated August 12, and October 11,
to the Union’s request for information, dated July 14, which was submitted as a result of
the Employer’s withdrawal on July 13 of its Beneflex proposal and the necessity for the
Union to propose benefit proposals for the successor contract. Furthermore, this
information is now necessary and relevant because the Employer announced on October
11, 2004, future changes to the Beneflex plan. These recently announced changes will
impaget the comparison of the Union’s benefit proposal and the Beneflex plan.

1. Please provide the demographics of the bargaining unit. Specifically, please
provide the name, birth date and year, and gender of each bargaining unit
employee at the Edge Moor facility.

EMPLOYER RESPONSE: The Union was handed this information across the bargaining table
at the parties’ Tuesday, July 20, 2004 negotiation ession,

UNION REPLY: The Union is reviewing the Employer’s response,

2. Please provide the hard claims paid for the last 5 years for each bargaining unit
employee at the Edge Moor facility for each of the following benefits:
&8. Medical;
b. Dental;
¢. Vision;
d. Prescription;

EXHIBIT

2
&
: R-35
3
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Denis¢ M. Keyser
October 13, 2004
Page 2 of 7

e. Employee Life Insurance;
f. Dependent Life Insurance;
g. Accidental Death Insurance,

EMPLOYER RESPONSE: To the euent that PACE
regavding health and welfare benefits received by barga
significant confidentiality concerns
Insurance Portability and Accounta
the Union in an attempt 1o reach 4
Jor this personal and sensitive med;

For (a) Medical, () Dental and
claims dara for 2001, 2002 and 2003 Jor the current

Is seeking individualized mformation
ining wnit employees, your request raises
under both the National Labor Relations Act and the Health
bility Act, DuPont is prepared to discuss these concerns with
reasonable and proper accommodation of the Union's request
cal information for bargaining unit employees.

(d) Prescription, listed below is aggregate
bargaining unit members ot the Edpe Moor

Plany,
2001: ¥Claims/$FPaid | 2002 #Claims/3Paid | 2003 #Claims/§Paid
(a) Medical 4874/8452,237 4294/3399 096 3321/8638.87]
() Dental 1628/888,684 1561/896,336 1330/883,947
(diFrescription | 3434/3] 80,985 27748140,949 2870/8192,8%4

It is owr understanding thal rthese aggregmte costs, coupled with the
demographic data previously produced for the Unian, is oll that is ypically needed for a third-
party to design and cost-out a benefit plan.

With respect 1o (¢) Vision, (f) Dependent Life Insurance and (g) Accidental
Death Insurance, these are insurance programs offered by third-party vendors to DuPory
employees. Employees purchase coverage directly from the insurer, with the Company making no
contributions towards the cost of these benefits. As 4 result, the Company maintainy no records
responsive to your request with respect Yo vision bengfits, dependent life insurance benefits and
accidental death insurance benefirs.

With respect to (€) Employee Life Insurance, as you know Jrom the Plant’s responses 1o previous
Union requests, the beneficizries of bargaining unit employees are eligible Jor a life inswremce
benefit equal 1o Ix the employee’s normal annual earnings. This employee life insurance benefit
is provided by the Company and paid out of the Plant's ordinary operating income at the time of

death. Over the cowrse of the last five years, no bargalning unit employee at Edge Moor has died 7

50 no employee life inswrance payments have been made,

UNION REPLY: PACE is not seeking information that identifies individuals by
name, social security number or any other identifying characteristic. Rather, as
described in the original question, PACE is seeking information regarding the
actual claims paid for each bargaining unit employee and their dependents at the
Edge Moor facility for the benefits identified. Please note that information by
facility site was provided by DuPont for the Verkes facility, without a
confidentiality agreement, in February of 2001,

This information can be de-identified in accordance with applicable law provided
PACE ig able to ascertain at least the procedure code and the amount paid for

[614]
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Denise M. Keyser

October 13, 2004
. Page 3 of 7
each claim at the facility broken down by the type of benefits included in the
original question.

To fully understand the current arrangements regarding the Vision, Dependent
Life Insurance and Accidental Death Insurance Plans, please provide PACE with
copies of the contracts between DuPont and the vendors that provide these
benefits to the Edge Moor employees.

In addition, in response to DuPont’s armouncement on October 11 of future
changes to the Beneflex plan, in order for the Union to analyze the 2005 changes
and compare these changes to our health care proposals, please provide the
following:

(a) The total premium cost share paid by bargaining unit employees at the Edge
Moor site for the years 2001, 2002 and 2003 :

(b} The total co-insurance paid by bargaining unit employees at the Edge Moor
site for the years 2001, 2002 and 2003; and,

(¢) The total co-pays paid by bargaining unit employees at the Edge Moor site for
the years 2001, 2002 and 2003,

3. Please provide all claims reports or utilization reports of any kind (including but
not limited to a prescription drug provider, claims processor, or dental provider)
. for the Edge Moor site for the last five years.

EMPLOYER RESPONSE: We would appreciate clarification as to what the Union means by the
terms “claims reports” and “wiilizction reports.” Nevertheless, the Companty does not receive
any claims or wtilization reports from our plan administrators by site. However, we believe that
our response to Item 42, above, addresses this regiest,

UNION REPLY: Your response to Item #2 does not address our request. Please
provide copies of all reports that are provided to DuPont by any prescription drug
provider, claims processor or dental provider, that identifies in any way the claims
that have been paid for employees at the Edge Moor site for the last five years.
This information can be de-identified in accordance with applicable law as
described in our response to Item #2 above.

4. Please provide all Beneflex Plan records maintained for the Edge Moor location,

EMPLOYER RESPONSE: This request iv vague and unintelligible. If the Union seeks every
record in any way relating 10 the Beneflex plan anywhere within the corporation regarding the
Edge Moor location, it is wnreasonably overbroad and burdemsoma. We would appreciate
clarification from the Union as to the dota theat you actually are seeking, (Emphasis i original )

UNION REPLY: We do not understand your response. If the production of the
records we have requested is “unreasonably overbroad and burdensome” then
please provide a list of the types of records, documents and/or files DuPont

' maintains regarding the Beneflex Plan for the Edge Moor location and we
determine what records we require from that list,

[615]
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Denise M. Keyser
October 13, 2004
. Page 4 of 7

5. For each Beneflex Plan year for the last § years through the present date, plesse
identify the dollar amount of all benefit claims paid by the Beneflex Plan. Please
provide the same information for the Edge Moor Plant only.

EMPLOYER RESPONSE: Anached Please find the “Summary Annual Reports” issued to all
participams in the Beneflex Plan for 1999-2002. The Report for 2003 is not yet available, This
information is not sepavately maintained by DuPont on a site-by-site basis. See also, the response
to ltem K2, above,

UNION REPLY: The SAR you have attached is not responsive to our request
since it refers to “premiums paid” not “claims paid.” We renew our request as
originally stated. In addition, having reviewed the SAR, we request all of the
documents and information referred to under the section of the SAR entitled
“Your Rights to Additional Information” with respect to all of the plans described
in the SAR.

In addition, regarding the request to provide the informsation for the Edge Moor
facility, please note that information by facility site was provided by DuPont for
the Yerkes facility, without a confidentiality agreement, in February of 2001.

™ 6. (SAME AS ITEM 7) For each Beneflex Plan year 1098 through 2003, please identify
" the dollar amount of the following expenses for (1) the Edge Moor Plant only and
(ii) also for the entire Plan;
a. Benefit payments made directly to either participants or beneficiaries
pursuant to the Plan.
b. Payments made to insurance carriers or other vendors for the provision of
benefits under the Plan.
c. Salaries or other allowances for personnel performing services for the
Plan.
Accounting fees related to Plan operations or administration.,
Actuarial fees related to Plan operations or administration.
Contract administrator fees for services related to the Plan.
Legal fees for services related to the Plan,
Other Plan administrative expenses not identified above (please identify
and provide amount).

R o n

EMPLOYER RESPONSE: Your Union made this identical reguest on December 16, 2602,
and the Plant responded to each of these questions for the yaars 1998 through 200]. We
assume that your Union maimained this information in its possession. If not, please let me
know and arrangements can be made to resubmit the same data to you again,

For the years 2002 and 2003, we provide the following:

a. We do not have claims data broken out as to how much is Dpaid fo
participanis or beneficiaries. Additionally, for the Edge Moor Plant

' only. we direct your attention to the response to ltem #2, above, and
ftem #6(f) below. For the entire Plan, we direct your attention to the
response to Item #3, above, and Item #6(Y) below,
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Denise M, Keyser

. October 13, 2004
Page 5 of 7

b. See response to 42 above for claims data and 6(f) for administrative
Sees,

¢&. Costs incurred for DuPont employees performing services for the
FPlan are not included in the cost of the Plan. As such, this reguest for
information regarding non-bargaining unit personnel is not relevant,

& There are no third-party accounting fees related to Plan operations
and admiristration.

e. There are no charges associared with actuarial servives provided by
third-party vendors.

S Please clarify what is intended by the term “contract administrator
Jees.” In any evemt, the total administrative costs for the operation of
the Plan (in the millions of dollars) will be provided in the neqr fiture.

2 There are no charges associated with 3 party legal services with
regard to operation and adminisiration of the Plan. Costs incurred for
DuPont employees performing services for the Plan are not included in
the cost of the Plan.  As such, this request Jor information regarding
non-bargaining unit personnel is not relevant,

h. N/A,

UNJON REPLY: Regarding your response to (2) and the Union’s request to
provide the information for the Edge Moor facility, please note that information
by facility site was provided by DuPont for the Yerkes facility, without a
confidentiality agreement, in February of 2001. In addition, in 2004, DuPont
announced that it was separating active employees from pre-Medicare and
Medicare eligible retirees for purposes of the Beneflex Plan. Therefore,
beneficiaries must be tracked separately. In light of this fact, please explain your
response.

Please identify the people referred to in your response to () and provide their job
titles. Also, the Union requested “Salaries or other allowances for personnel
performing services for the Plan”, which is not limited to DuPont employees,
Please provide the requested information.

In response to your questions regarding our request in (£, “contract administrator
fees” are defined as any fees paid to a vendor pursnant t0 a contractual
arrangement. Your response, dated October 11, provided an aggregate number,
Please provide the contract administrator fees by vendor.

[ITEM 7: SAME AS ITEM 6]

8. For each Beneflex Plan year 1998 through 2003, please identify the dollar
' amount of the costs referred to in Item 6 (same as 7) that was paid by DuPont

versus the dollar amount that was paid by employees represented by the Union at
the Edge Moor Plant.
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Denise M. Keyser
. October 13, 2004
Pege 6 of 7

EMPLOYER RESPONSE: See ltem #6(a), above. Cost sharing data is not tracked by site.

UNION REPLY: For each Benefit Plan year 1998 through 2003, please identify
the dollar amounts paid by DuPont that make up its percentage share for the
Beneflex plan for the Edge Moor site.

9. Please identify each item that is included in calculating the cost referred to in
Item 8 for each year, 1998 through 2003 and provide the corresponding dollar
amount of that item.

EMFPLOYER RESPONSE: This request is vague and wintelligible. It is also unreasonably
overbroad and burdensome. We would appreciate clarification from the Union ar o the data you
actually are seeking.

UNION REPLY: If the production of the records we have requested ig
“unreasonably overbroad and burdensome® then please provide a list of the types
of the costs paid by DuPont for the Beneflex Plan for the Edge Moor location and
we will determine what costs we require from that lst.

10. For each Plan year 1998 through 2003, please identify and describe the
assumptions (including actuarial assumptions, medical inflation trend factors,
5 industry standards) used to determine premiums, co-payments or deductibles for
g cach of the benefit plans offered by the Plan. In describing these agsumptions
please explain the specific effect each assumption had on premium calculstions.
For example “in 1999 we used a medical inflation trend factor of 8% and a
prescription drug inflation trend factor of 4% which in combination resulted in an
increage in premiums for 1999 of « % and an increase in co-payments of ~%.™

EMPLOYER RESPONSE: Medical plan rate ealeulation sheets for 1999 through 2002, showing
how premium increases were determined, were previously provided to your Union on February
26, 2003, Neverthelass, we have provided them to Yyou again, as attached. The rate calevlation
Jor 2001 includes a brief explanation for each line on the shess, Beginning in 2603, the Compary
adjusted the cost sharing policy. The new policy was communicated to employees in the Jult of
2002 ax follows:  “In the future, we will look at owr total costs and share them between the
Company and employees at a competitive level. For 2003, we expect that this will result in
sharing overall medical costs at abour 70% for the Company and 30% for you. We will continue
to monitor this approach over time,

There are no premiums jor the standard Dental optian.  The premiums for the “high dental
option” are based upon experience and cost of the high option a8 compared with experience and
cost related to the standard oprion.

Because vision, dependent life insurance and accidental death insurance benefits are provided by
third-party vendors, DuPont has no involvement in the setting of those premiyms and has no
information responsive to yowr request,

With respect to employee life insurance, because this benefit is paid out of on-going Plam assets,
' there are no premiums, co-payments or deductibles computed for this benefit,
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11.

UNION REPLY: This is not responsive to our question, You have not identified
or described the assumptions (including actuarial assumptions, medical inflation
trend factors, and/or industry standards) that were used to determine premiums,
co-payments or deductibles for each of the benefit programs offered by the Plan.
We reiterate our original request,

For each Plan year 1998 through 2003, please identify the dollar value of claims

incurred but not reported (“IBNR”) that were used or relied on to determine
premium amounts, co-payments or deductibles and explain how these dollar
values were determined,

EMPLOYER RESPONSE: ‘The respective amowns for IBNR for active employees and retirees
(stated in the millions of dollars) are as follows:

1998 S$43MM
1999 31 1MM
2000 FL2MM
2001 $59MM
2002 F79MM
2003 E7 1 MM

These preceding numbers are based pn historic run out and standard actuarial merhodology.

UNION REPLY: Please explain what you mean by “historic run out” and
“standard actuarial methodology” and provide examples to support “your

explanation.

Mark Schilling
President, PACE Local 2-786

James L. Briggs
PACE International Representative

Kenneth O. Test, Region III, Vice President & Director, via fax
John Barcellona, PACE International Representative, via fax
Bargaining Committee, Local 2-786

Kathleen Hostetler, Egq., Counsel for PACE

Allison Madan, Esq., Slevin & Hart
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Suflas, Steven W. (VH)

From: Michele_Ondrick@aoncons.com

Sent: Tuesday, August 31, 2004 2:05 PM

To: Suflas, Steven W. (VH)

Cc: Mike_Casey@aoncons.com; Mark_Scarafone@aoncons.com
Subject: BCBS of Delaware Rates [Virus Checked]

Attachments: DuPont Edgmoor POS.doc; DuPont Edgmoor EPO.doc; DuPont Edgemoor rates.xls

Steven,
Just wanted to get these out to you. The following are the rates we received from BCBS of Delaware for the Edge
Moor plant. Please let us know if you have any questions.

Michele Ondrick
Associate

Aon Consulting

Tel: (610) 834-3353
Fax: {(610) 834-2297

Thanks, folks, for your patience. Here is my POS and EPO guote for the unnamed union group. The claims
experience was refatively high, so our book rates came up a little. Even so, the group is just 20% credible. Let

me know of any questions.

Rob Jordan
BCBSD

From: Michele_Ondrick@aoncons.com [mailto:Michele_Ondrick@aoncons.com]
Sent: Monday, August 16, 2004 2:15 PM

To: Rjordan@bcbsde.com

Cc: Mark_Scarafone@aoncons.com; Mike_Casey@aoncons.com

Subject: RFP [Virus Checked]

Rob,
The following informaticon is for the RFP we discussed this afterncon.

Claims Information: 2001 2002 2003
Medical $452,257 $399,096 $638,871
Prescription $180,985 $140,949 $192,884

If you have any questions, please don't hesitate to give me a call.
Thanks!

9/11/2005 [620]
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Michele Ondrick
Associate

Aon Consulting

Tel: (610) 834-3353
Fax: (610) 834-2297

Michele Ondrick
Associate

Aon Consulting

Tel: (610)834-3353

Fax: (610) 834-2297

Q/11/70NNK

Document #1672187
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CALCULATION OF RATES FOR PROSPECTIVE

GROUP: Union Group

FOR PERIOD: 1/1/05 TO 12/31/2005

The group may select one set of rates from the following:

Point of Service with $7/320

($16/845 Mail Order) or 30% MAC EPO with $7/$20 ($16/$4S Mail
C Drug Card Order) or 30% MAC C Drug Card
MONTHLY MONTHLY
# RATES  PREMIUM # RATES PREMIUM
INDIVIDUAL: 34 $408.68 $13,895.11 34 $392.33 $13,339.33
SUB/CHILD(REN}: 6 $653.90 $3,923.37 6 $627.74 $3,766.43
SUB/SPOUSE: 41 $939.97 $38,538.65 41 $902.36 $36,996.94
FAMILY: 41 $1,14431  346.916.58 41 $1,098.54 $45,040.17
122 $103,273.70 122 $99,142.88

These rates assume a full waiver on pre-existing conditions.
These rates assume no COMUMission.
These rates assume dependent coverage to age 19 and student coverage to age 25.

For a 1/1/05 effective date, ALL enrollment paperwork must be at BCBSD by 12/15/04.

* See attached benefit description for POS.
** See attached benefit description for EPO.
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UNITED STATES OF AMERICA
BEEORE THE NATIONAL LABOR RELATIONS BOARD
REGION 4

~ E.I du Pont de Nemours and Company
: NLRB Case No.: 4-CA-33620
and

Paper, Allied-Industrial, Chemical and Energy
Workers International Umion and its Local 2-786

STIPULATED FACTS

Respondent E.I. du Pont de Nemours and Company, Edge Moor facility
(“Respondent” or “DuPont”), Counsel for the General Counsel for the National Labor Relations
Board, and the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers International Union (“USW™) (formerly the Paper, Allied-
Industrial, Chemiqgl.and Energy Workers International Union (“PACE™)) and its Local 4-786
(formerly PACE Local 2-786 (“Local Union™)) (collectively the “Union”) hereby stipulate to the
following undisputed facts. By submitting these stipulated facts, all parties reserve the right to
object to individual facts on the grounds of relevance or for other proper purposes.

1. The DuPont Edge Moor Union (“DEMU™), the Union’s predecessor, répresented
production and maintenance employees at DuPont’s Edge Moor, Delaware site for
approximately sixty years. In May, 1998, DEMU voted to affiliate with OCAW, and became
OCAW Local 8-786. In January 1999, OCAW merged with the United Paper Workers
International Union to become PACE, with the Local becoming PACE Local 2-786. In April
2005, PACE merged with the United Steelworkers of America and became USW, with the Local
Union becoming USW Local 4-786.

2. DuPont and DEMU were parties to various collective bargaining agreements from

at least 1987 until 2000 which continued year to year unless re-opened by one of the parties 60

DMEAST #8577155 v6
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days prior to the expiration date of the contract. Following negotiations, in 2000, Respondent
and PACE and its Local 2-786 entered into a Collective Bargaining Agreement with a specified
term. The parties’ most recent Collective Bargaining Agreements ran from 1987 until May 31,
2000 and from June 1, 2000 until May 31, 2004, True and accurate copies of these Agreements
are attached as “Exhibits 1 and 27, respectively.

3. The BeneFlex Flexible Benefits Plan (the “BeneFlex Plan™) is a self-insured,
cafeteria style benefits plan, which includes a variety of benefits options in addition to
comprehensive health care coverage, such as dental coverage, vision coverage, a vacation “buy
back” program, a flexible healthcare spending account, personal financial planning services, and
life insurance. Most benefits provided under the BenelFlex Plan are self-insured, meaning that
the cost for all claims made and.administrative expenses incurred are paid out of funds
contributed by DuPont out of its corporate operating budget and participating employees. There
are annual enrollment periods in the Fall immediately preceding the year in which the changes
will take effect, at which time covered employees and employees eligible to enroll elect the level
of health care coverage desired and other benefit options. The DuPont BeneFlex Medical Care
Plan (EIN51-0014090, Plan #503) (“BenelFlex Medical”) is a self-insured medical care option
encompassed within the BeneFlex Plan. All DuPont sites in the United States participate in the
BeneFlex Plan. Attached as “Exhibits 3A, 3B, 3C and 3D” are true and accurate copies of the
Plan documents for the BeneFlex Plan for the period 1993 to the present, as periodically revised.
Attached as Exhibit 4A is a true and accurate copy of the 2004 Plan documents for BeneFlex
Medical. Attached as Exhibits 4B-4L inclusive, are true and accurate copies of the face page
and Article XX of the BeneFlex Medical Plan for the years 1994 through 2003.

4. The cost to employees for the BeneFlex Medical Pian is comprised of two

components. First are co-pays and deductibles paid by employees and their beneficiaries directly

2
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to health care providers that are routinely a part of modemn medical benefit plans generally,
Second are contributions paid by employees by way of payroll deduction towards the overall cost
for the BeneFlex Medical Plan, which are referred to as “premiums”.

5. DuPont annually reviews the BeneFlex Plan, and the benefits provided through
the BeneFlex Plan may be modified based upon employee usage and demand, chdnges in
applicable laws or regulations, benchmarking against benefits offered by other Ihajor employers,
and other relevant considerations.

6. The BeneFlex Plan was implemented corporate-wide within Respondent’s U.S,
Region in 1991, although its application was delayed at several sites pending the outcome of
collective bargaining.

7. Respondent originally presented the BeneFlex Plan to the DEMU in 1992, but the
bargaining unit membership rejected participation in the Plan at that time. Following subsequent
negotiations with DEMU, the BeneFlex Plan, including BeneFlex Medical, was accepted by the
DEMU at Edge Moor in August of 1993, The parties negotiated and executed a Memorandum
of Understanding (“MOU”) to supercede the language of Article XIV of the 1987 collective
bargaining agreement and to memorialize the DEMU’s agreement to be bound by the terms of
the BeneFleﬁ Plan.

8. Since inception, the plan documents contain an express and specific reservation of
management rights at Article XIII in the BeneFlex Plan and at Article XX in the BeneFlex
Medical Care Plan:

The Company reserves the sole right to change or discontinue this
Plan in its discretion provided, however, that any change in price
or level of coverage shall be announced at the time of annual
enrollment and shall not be changed during a Plan Year unless

coverage provided by an independent, third-party provider is
significantly curtailed or decreased dunng the Plan Year[.]

DMEAST #8577155 v6 [625]
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9. During the 1993 negotiations over the adoption of the BeneFlex Plan at Edge
Moor, the DEMU agreed that, consistent with the terms of the BeneFlex Plan and the BeneFlex
Medical Care Plan (collectively “the Plans™) plan documents, Respondent would have the right
to make changes to the Plans without bargaining with the DEMU, and that any such changes
would be made on a U.S. Region-wide basis. The DEMU agreed and accepted the Plans.

10.  An exception to Respondent’s application of changes on a U.S. Region-wide basis
existed from 1997 to 2001 at Respondent’s Tonawanda (“Yerkes”), New Y ork facility, pursuant
to a Settlement Agreement negotiated with the NLRB’s Region 3 office in Cases 3-CA-16762,
18379, 18864, 19927 and 20181. The Settlement Agreement specifically provided that the
contribution rates for premium payments for the BeneFlex Plan made by bargaining unit
members represented by the Buffalo Yerkes Union would be held at 1996 levels until good faith
impasse or agreement was reached on a successor contract in subsequent collective bargaining.
A true and accurate copy of the Settlement Agreement is attached as “Exhibit 5. From 1996
through 2002, all other modifications to the BeneFlex Plan that were implemented nationally,
including changes to employee co-pays and deductibles, but not for increases in premium
payments that were elsewhere the responsibility of employees, were also applied to the
bargaining unit members at the Yerkes plant.

11. The BeneFlex Plan was implemented at DuPont’s Edge Moor facility for the
DEMU bargaining unit effective January 1, 1994. At that time, a Collective Bargaining
Agreement was 1n effect.

12. In October, 1994, Respondent and DEMU met, and Respondent then reviewed the
upcdming changes to the BeneFlex Plan with the DEMU. These changes were also
communicated with Edge Moor employees through Respondent’s “Plain Talk”, a U.S. Region-

wide publication used by DuPont to communicate any changes to the BeneFlex Plan for the

4
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upcoming calendar year. The 1994 “Plain Talk” was subsequently delivered to all DuPont U.S.
Region employees, including the Edge Moor employees represented by DEMU. A true and
accurate copy of the 1994 “Plam Talk” is attached as “Exhibit 6”.

13. On January 1, 1995, Respondent implemented the changes to the Plans listed
below. At that time, a Collective Bargaining Agreement between DEMU and Respondent was in
effect. The terms of the BeneFlex Plan and the BeneFlex Medical Care Plan permitted DuPont
to make changes to the Plans. Respondent did not offer to negotiate over these changes, nor did
DEMU seek to bargain over these changes:

1995 Changes

¢ Changes to the managed care plans and premiums

¢ Changes in co-payments and deductibles

These changes were summarized in the 1994 “Plain Talk” (“Exhibit 6).
The DEMU did not file any unfair labor practice charges or any grievances
contesting the DuPont’s right to make these changes.

14. In October, 1995, Respondent and DEMU met, and Respondent then reviewed the
upcoming changes to the BeneFlex Plan with the DEMU. These changes were also
commumicated with Edge Moor employees through Respondent’s “Plain Talk.” The 1995 “Plain
Talk” was subsequently delivered to all DuPont U.S. Region employees, including the Edge
Moor employees represented by DEMU. A true and accurate copy of the 1995 “Plain Talk” is
attached as “Exhibit 7”.

15. On January 1, 1996, Respondent implemented the changes to the Plans listed
below. At that time, a Collective Bargaining Agreement between DEMU and Respondent was in
effect. The terms of the BeneFlex Plan and the BeneFlex Medical Care Plan permitted DuPont
to make changes to the Plans. Respondent did not offer to negotiate over these changes, nor did

DEMU seek to bargain over these changes:

5
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1996 Changes

0 Changes to pharmacy benefit, including mail service, and discounts for generic
drugs

0 Implementation of a new financial planning option {AycoAdvi$or)

¢ Increase in premiums for dependant life insurance

¢ Increase in premiums for vision coverage; enhancement of Vision Care Plan

benefits via discounts available from network providers
¢ Increase in premiums for Dental Option A
¢ Changes to EAP (employece assistance plan)
¢ Changes to Targeted Nutrition Counseling

These changes were summarized in the 1995 “Plain Talk™ (“Exhibit 77).

The DEMU did not file any unfair labor practice charges or any grievances contesting the
DuPont’s right to make these changes.

16.  In August, 1996, Respondent and DEMU met, and Respondent then reviewed
with DEMU the changes to the BeneFlex Plan for the upcoming calendar year, including any
changes or premium increases for BeneFlex Medical. These changes were also communicated
with Edge Moor employees through Respondent’s “Plain Talk”. The 1996 “Plain Talk” was
subsequently delivered to all DuPont U.S. Region employees, including the Edge Moor
employees represented by DEMU. A true and accurate copy of the 1996 “Plain Talk” is attached
as “Exhibit 8”.

17. On January 1, 1997, Respondent implemented the changes to the Plans listed
below. At that time, a Collective Bargaining Agreement between DEMU and Respondent was in
effect. The tefms of the BeneFlex Plan and the BeneFlex Medical Care Plan permitted DuPont
to make changes to the Plans. Respondent did not offer to negotiate over these changes, nor did

the Union seek to bargain over these changes:
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1997 Changes

¢ Increase in premiums for medical coverage

0 Changes in rules for spousal medical coverage
¢ Decrease in premiums for vision coverage

0 Increase in premiums for Dental Option A

0 Changes to EAP (employee assistance plan)

These changes were summarized in the 1996 “Plain Talk” (“Exhibit 8”).

The DEMU did not file any unfair labor practice charges or any grievances contesting the
DuPont’s right to make these changes.

18. In Octobef, 1997, Respondent and DEMU met, and Respondent then reviewed the
upcoming changes to BeneFlex with the DEMU. These changes were also communicated with
Edge Moor employees through Respondent’s “Plain Talk”. The 1997 “Plain Talk” was
subsequently delivered to all DuPont U.S. Region employees, including the Edge Moor
employees represented by DEMU. A true and accurate copy of the 1997 “Plain Talk” is attached
as “Exhibit 9”.

19. On January 1, 1998, Respondent implemented the changes to the Plans listed
below. At that time, a Collective Bargaining Agreement between DEMU and Respondent was in
effect. The terms of the BeneFlex Plan and the BeneFlex Medical Care Plan permitted DuPont
to make changes to the Plans. Respondent did not offer to negotiate over these changes, nor did
DEMU seck to bargain over these changes:

1998 Changes

0 Increase in premiums for medical coverage
0 Changes to coverage for non-network mental health services
¢ Changes in rules regarding spousal medical coverage
¢ Increase in premiums for Dental Option A
7
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¢

¢

Increase in premiums for vision coverage

New Financial Planning Option implemented (Option D)

These changes were summarized in the 1997 “Plain Talk” (“Exhibit 9).

DEMU did not file any unfair labor practice charges or any grievances contesting

DuPont’s right to make these changes.

20.

In October, 1998, Respondent and the Union met, and Respondent then reviewed

the upcoming changes to the BeneFlex Plan for 1999 with the Union. These changes were also

communicated with Edge Moor employees through Respondent’s “Plain Talk”. The 1998 “Plain

Talk” was subsequently delivered to all DuPont U.S. Region employees, including the Edge

Moor employees represented by the Union. A true and accurate copy of the 1998 “Plain Talk” is

attached as “Exhibit 10”.

21.

On January 1, 1999, Respondent implemented the changes to the Plans listed

below. At that time, a Collective Bargaining Agreement between the Union and Respondent was

in effect. The terms of the BeneFlex Plan and BeneFlex Medical Care Plan permitted DuPont to

make changes to the Plans. Respondent did not offer to negotiate over these changes, nor did the

Union seek to bargain over these changes:

1999 Changes

0

0

Increase in premiums for medical coverage
Reduction in deductibles for medical care Options A and B

Modification to prescription drug benefits and coverage, including new coverage
for contraceptives

Changes in beneficiary payment methods for various life insurances and
accidental death benefits

Increase in premiums for Dental Option A
Changes in dental claim review procedures

Changes in rules regarding spousal coverage

8
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¢ Increase in premiums for life insurance
¢ Increase in premiums for dependant life insurance
¢ Decrease in premiums for vision coverage

These changes were summarized in the 1998 “Plain Talk” (“Exhibit 10”), as well as in
“Exhibit 11, which is a true and accurate copy of the 1999 Notice of Maternal Modifications for
the BeneFlex Plan.

The Union did not file any unfair labor practice charges or any grievances contesting
DuPont’s right to make these changes.

22.  On October 11, 1999, Respondent and the Union met to review the upcoming
changes to the BeneFlex Plan for 2000, and the Union was presented with a copy of
Respondent’s 1999 “Plain Talk”. The 1999 “Plain Talk” was subsequently delivered to all
DuPont U.S. Region employees, including the Edge Moor employees represented by the Union.
A true and accurate copy of the 1999 “Plain Talk” is attached as “Exhibit 12”. |

23.  During its discussions with the Union on October 11, 1999, Respondent again
expressed that it had the right to alter and modify BeneFlex Plan coverages and costs pursuant to
the reservation of rights language set out in the Plans documents,

24, On January 1, 2000, Respondent iniplemented the changes to the Plans listed
below. At that time, a Collective Bargaining Agreement between the Union and Respondent was
in effect. The terms of the BeneFlex Plan and the BeneFlex Medical Care Plan permitted
DuPont to make changes to the Plans. Respondent did not offer to negotiate over these changes,

nor did the Union seek to bargain over these changes:
2000 Changes
0 Changes in design and administration of BeneFlex life insurance plans
¢ Reduction in most premiums for BeneFlex life insurance plans
¢ Changes in prescription drug co-payments

9
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¢ Increase in premiums for BeneFlex Medical Options A, B, L, and P
¢ Changes in rules regarding spousal medical coverage
¢ Decrease in premiums for vision coverage
¢ Enhancements to Vision Care Plan coverage (increase in frame allowances and

full coverage for prescription lens tints)

These changes were summarized in the 1999 “Plain Talk” (“Exhibit 12”), as well as in

“Exhibit 137, which is a true and accurate copy of the 2000 Notice of Material Modifications for

the BeneFlex Plan.

The Union did not file any unfair labor practice charges or any grievances contesting

DuPont’s right to make these changes.

25. A successor collective bargaining agreement was negotiated and went into effect

on June 1, 2000 (“Exhibit 2”). The parties added a specific reference to the BeneFlex Plan to

that Agreement; the applicable language from Article IX is as follows:

Section 1. All existing privileges heretofore enjoyed by the
employees in accordance with the following Industrial Relations
Plans and Practices of the Company shall continue, subject to the
provisions of such Plans to such rules, regulations and
interpretations as existed prior to the signing of this Agreement,
and to such modifications thereof as may be hereafter adopted
generally by the Company to govern such privileges; provided,
however, that as long as any one of these Company Plans and
Practices is in effect within the Company, it shall not be withdrawn
from the employees covered by this Agreement; and provided,
further, that any change in the Industrial Relations Plans and
Practices which has the effect of reducing or terminating benefits
will not be made effective until one (1) year after notice to the
Union by the Plant of such change. . . .

Section 3. In addition to receiving benefits pursuant to the Plans
set forth in Section 1 above, employees shall also receive benefits
as provided by the Company’s BeneFlex Benefits Plan, subject to
all terms and conditions of said Plan.

10
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The new Section 3 replaced the predecessor contract’s Article XIV, which had described
the parties’ pre-BeneFlex arrangements for medical benefits, and the subsequent MOU
referenced above in Stipulation No. 7. Thus, in the successor agreement Article VIII of the
predecessor agreement, entitled “Industrial Relations Plans and Practices,” was renumbered as
Article IX, in the successor agreement, all benefits langur;tge was moved to Article IX, and
Article XIV was eliminated.

26. The parties’ new agreement (the “2000 CBA”), by its terms, ran from June 1,
2000 through May 31, 2003 and then from year to year, absent written notice to terminate or
modify at least sixty (60) days prior to its annual renewal date.

27. In bargaining table discussions regarding the negotiation of the new collective
bargaining agreement in 2000, Respondent’s negotiators responded to a Union question by
expressing that DuPont continued to retain the right to alter and modify BeneFlex Plan
coverages, prermiums and costs pursuant to the reservation of rights language set out in the
BeneFlex Plan and the BeneFlex Medical Care Plan plan documents.

28.  The Union’s bargaining notes of the April 14, 2000 negotiating session contain
the following excerpt regarding the proposed change to Article IX and elimimation of Article
XIV of the Collective Bargaining Agreement:

ARTICLE XIV — Hospital and Medical

Management is proposing to eliminate this since it is old and it is
now covered in the BeneFlex Package. The Union stated that by
Management doing this, they are taking it out of the bargaming
realm. Management said accurate.
The Union made no proposals on benefits and accepted DuPont’s proposals.
29. On October 19, 2000, Respondent and the Union met, and the Respondent
presented to the Union a summary of the upcoming changes to the BeneFlex Plan for 2001. A

true and accurate copy of the summary provided to the Union is attached as “Exhibit 14”.
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Respondent then reviewed the upcoming changes to the BeneFlex Plan with the Union. The
2000 edition of “Plain Talk” was subsequently delivered to all DuPont U.S. Region employees,
including the Edge Moor employees represented by the Union. A true and accurate copy of the
2000 “Plain Talk” is attached as “Exhibit 15”. On October 19, 2000, the Union requested
information concerning medical plan costs from the Respondent, At that time, the 2000 CBA
was in effect. The Employer subsequenﬂy provided the requested mformation on November 9,
2000. A true and accurate copy of the Employer’s reply (also reflecting the Union’s underlying
information requests) is attached as “Exhibit 16”.

30. On January 1, 2001, Respondent implemented changes to the Plans listed below.
At that time, the 2000 CBA was in effect. The terms of the BenFlex Plan and the BeneFlex
Medical Plan permitted DuPont to make changes to the Plans. Respondent did not offer to

negotiate over these changes, nor did the Union seck to bargain over these changes:

2001 Changes

O Increase in premiums for BeneFlex Medical options A, B, L, and P

0 Changes in premiums for life insurance

0 Decrease in premiums for accidental death insurance

0 Decrease in premiums for dependant life insurance

0 Changes in rules regarding spousal coverage

0 Increase in amount of life insurance which employees could purchase (nine
options)

0 Increase in amount of life insurance available for dependents (ten options)

O Changes to life insurance plan, adding portability and accelerated benefits

¢ Changes to vision coverage

O Changes to dependant eligibility definitions

0 Changes to Dependant Care Spending Accounts

12
[634]

DMEAST #8577155 v6



USCA Case #16-1357  Document #1672187 Filed: 04/21/2017 Page 111 of 364

¢ Enhancement of medical preventive tests and immunizations (except for HMO
options)
¢ Changes to Financial Planning Options

¢ Addition of Direct Deposit to Flexible Spending Account Plans

These changes were summarized in the 2000 *“Plain Talk” (“Exhibit 15”), as well as in
“Exhibit 177, which is a true and accurate copy of the 2001 Notice of Material Modifications for
the BeneFlex Plan.

The Union did not file any unfair labor.practice charges or any grievances contesting
DuPont’s right to make these changes.

31. On October 10, 2001, Respondent and the Union miet and the Respondent
présented to the Union a summary of the upcoming changes to the BeneFlex Plan for 2002. A
true and accurate copy of the summary provided to the Union is attached as “Exhibit 18”.
Respondent then reviewed the upcoming changes to the BeneFlex Plan with the Union. The
2001 edition of “Plain Talk” was subsequently delivered to all DuPont U.S. Region employees,
including the Edge Moor employees represented by the Union. A true and accurate copy of the
2001 “Plain Talk” is attached as “Exhibit 19”. On October 10, 2001, the Union requested
information concerning the BeneFlex Medical Plan costs from the Respondent and was
subsequently provided with the information requested. A true and accurate copy of the
information request is attached as “Exhibit 207,

32. On January 1, 2002, Respondent implemented changes to the Plans listed below.,
At that timie, the 2000 CBA was in effect. The terms of the BeneFlex Plan and the BeneFlex
Medical Plan permitted DuPont to make changes to the Plans. Respondent did not offer to
negotiate over these changes, nor did the Union seek to bargain over these changes:

2002 Changes

¢ Increase in premiums for BeneFlex Medical Options B, L and P

13
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¢ Changes in rules regarding spousal medical coverage

¢ Increase in maximum contributions to Health Care Flexible Spending Accounts

¢ Elimination of Option A frém BeneFlex Medical Plan

¢ Increase in office visit co-pays under Options 1. and P for BeneFlex Medical Plan

¢ Increase in Hospital Admission co-pays for Option L for BeneFlex Medical Plan

¢ Changes to deductibles for medical coverage

¢ Changes to Stop Loss Amounts for all medical care coverage

¢ Addition of Stop Loss Protection for prescription drugs

¢ Changes in coinsurance and co-pays for prescription drugs

¢ Decrease in premiums for Vision Care Plan

0 Changes to coverage for polycarbonate lenses under Vision Care Plan
0 Changes to Financial Planning benefit

These changes were summarized in the 2001 “Plain Talk” (“Exhibit 19”), as well as in
“Exhibit 217, which is a true and accurate copy of the 2002 Notice of Material Modifications for
the BeneFlex Plan.

The Union did not file any unfair labor practice charges or any grievances contesting
DuPont’s right to make these changes.

33. On October 15, 2002, Respondent and the Union met and the Respondent
presented to the Union summaries of the overview of changes to the BeneFlex Plan for 2003. A
true and accurate copy of the summaries provided to the Union is attached as “Exhibit 22”.
Respondent then reviewed the upcoming changes to the BeneFlex Plan with the Union. In lien
of “Plain Talk’’, the “Health Care 2003 Communication for Employees” was subsequently
delivered to all DuPont [J.S. Region employees, including the Edge Moor employees represented
by the Union. A true and accurate copy of the “Health Care 2003 Communtcations for

Employees” is attached as “Exhibit 23”.
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34, On January 1, 2003, Respondent implemented changes to the Plans listed below.
At that time, the 2000 CBA was in effect. The terms of the BeneFlex Plan and the BeneFlex
Medical Plan permitted DuPont to make changes to the Plans. Respondent did not offer to
negotiate over these changes, nor did the Union seek to bargain over these changes:
2003 Changes

0 Increase in premiums for ﬁledical coverage

¢ Separating employee and retiree plan costs for purposes of setting premium
increases for medical coverage

¢ Implementing new cost sharing approach for employees, retirees and survivors
¢ Introducing a new Medical Care Option U for BeneFlex Medical Plan

¢ Elimination of Option L for BeneFlex Medical Plan

0 Implementation of Medical Decision support

These changes were summarized in the “Health Care 2003 Communications for
Employees” (“Exhibit 23”), as well as in “Exhibit 24", which is a true and accurate copy of the
2003 Notice of Material Modifications for the BeneFlex Plan.

The Union did not file any unfair labor practice charges or any grievances contesting
DuPont’s right to make these changes.

35, Because neither party opened the contract, the 2000 CBA entered into on June 1,
2000 renewed by its own terms cn May 31, 2003 for an additional year.

36. On October 14, 2003, Respondent and the Union met and the Respondent
presented to the Union a pamphlet entitled “2004 BeneFlex Highlights,” which summarized the
changes to the BeneFlex Plan for 2004, and the 2003 edition of “Plain Talk,” which also
summarized the changes. A true and accurate copy of the pamphlet provided to the Union is
attached as “Exhibit 25”. Respondent then reviewed the upcoming changes to BeneFlex with

the Union. The 2003 edition of “Plain Talk™ was subsequently delivered to all U.S. Region
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Respondent employees, including the Edge Moor employees represented by the Union. A true
and accurate copy of the 2003 “Plain Talk™ is attached as “Exhibit 26”.

37. On January 1, 2004, Respondent implemented changes to the Plans listed below.
At that time, the 2000 CBA was in effect. The terms of the BeneFlex Plan and the BeneFlex
Medical Plan permitted DuPont to make changes to the Plans. Respondent did not offer to
negotiate over these changes, nor did the Union seek to bargain over these changes:

2004 Changes

¢ Increase in premiums for medical care coverage

¢ Addition of BeneFlex Legal Services Plan

0 Implementation of new dental plan feature (MetLife preferred Dentist provider)
\ Changes in definitions for dependant coverage
¢ Elimination of one option to BeneFlex Financial Planning Plan

¢ Changes to list of Qualifying Life Events

¢ Changes to Health Care Spending Account Plan (adding reimbursement for non-
prescription drugs and vitamins)

0 Changes to benefits provided for infertility treatment under BeneFlex Medical
Plan

0 Changes to Mental Health/Chemical Dependency Benefits

These changes were summarized in the 2003 “Plain Talk” (“Exhibit 26™), as well as in
“Exhibit 277, which is a true and accurate copy of the 2004 Notice of Material Modifications for
the BeneFlex Plan.

The Union did not file any unfair labor practice charges or any grievances contesting
DuPont’s right to make these changes.

38. By letter dated March 31, 2004, Respondent timely informed the Union that it
was exercising its right to terminate the 2000 CBA and undertake negotiations for a successor

agreement. Thus, the 2000 CBA expired by its own terms May 31, 2004. Negotiations for its
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successor commenced on April 29, 2004 and the parties have continued to bargain since that
date. A true and accurate copy of Respondent’s March 31, 2004 letter is attached as “Exhibit
28"

39.  Atthe parties’ first bargaining session on April 29, 2004, Respondent stated that it
believed it had always had the right to make changes to the BeneFlex Plan and the BeneFlex
Medical Care Plan post contract expiration and that it intended to propose that a provision
confirming this be added to the successor collective bargaining agreement, especially as a result
of the litigation pending case in Cases 3-CA-22854, 23066, 22957 and 23275 involving the
DuPont Yerkes facility in New York and the pending case in Case 9-CA-40777 involving the
“Louisville Works” DuPont facility in Kentucky.

40.  From its initial implementation of the BenFlex Plan and the BeneFlex Medical
Care Plan for employees included in the Union’s bargaining unit at Respondent’s Edge Moor,
Delaware facility on January 1, 1994, through May 31, 2004, changes to the BeneFlex Plan or
the BeneFlex Medical Care Plan occurred during the term of a Collective Bargaining A greement
between the Respondent and the Union.

41, At a bargaimng session on May 26, 2004, Respondent provided a written
summary of its non-economic proposals, which included a reference to proposing additional
language to Article IX which would expressly allow DuPont to apply corporate-wide annual
changes in the Plans to Edge Moor participants both during the term of the collective bargaining
agreement and during any open contract period until a new agreement is reached by the parties.
The Union proposed extending the Collective Bargaining Agreement for a thirty day rolling

period.
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42. At a bargaining session on May 27, 2004, the Respondent stated that it did not
want to extend the Agreement. Consequently, the Collective Bargaining Agreement expired on
May 31, 2004.

43. At a bargaining session on June 14, 2004, the Respondent proposed in writing
specific language to add to Article IX, Section 3;

In addition, the Union and Management agree that the provisions
of this Section 3 shall survive the expiration of this Agreement and

shall remain in full force and effect unless and until the Parties
mutually agree to change or terminate this Section 3.

The Union responded to the Employer’s proposal by letter dated June 14, 2004, The Union
informed the Respondent that it recognized that it was lawful for Respondent to make its
pfoposal to add this language to Article IX, Section 3, but that the Union considered the proposal
to be a permissive subject of bargaining. A true and accurate copy of the Union’s letter to
Respondent is attached as “Exhibit 29",

44, At a bargaiming session on June 15, 2004, Respondent replied to the Union’s letter
of June 14, stating that the BeneFlex Plans were a mandatory subject of bargaining: the Union
agreed. However, the Union stated its position that the management’s rights proposal for Article
IX, Section 3 was a permissive subject of bargaining that could not be implemented at impasse
and that a lock out to obtain it would be illegal.

45.  Ata bargaining session on June 21, 2004, the Union sent two letters to the
Respondent. The first letter stated that, in response to a management question about the Union’s
position on the BeneFlex Plans and Respondent’s proposal, the Union was neither accepting nor
rejecting “‘existing language at this time”, but was objectmg to the proposed modification of
Article IX, Section 3. The second letter repeated the Union’s position that Respondent’s

proposed modification of Artficle IX, Section 3 was a permissive subject of bargaining, and
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further stated that it was not interested in the proposal and considered it “off the bargaining
table”. True and accurate copies of the letters are attached as “Exhibits 30 and 317,

46. At abargaining session on June 22, 2004, the parties again discussed
Respondent’s proposal to add language to Article IX, Section 3. The Union reiterated that it had
no interest in considering the Respondent’s proposal because it involved a permissive subject of
bargaining and that the Union considered the matter “off the table”. The Respondent repeated its
position that the rights contained in its proposal were already in the Collective Bargaining
Agreement and that Respondent already had the right to make the changes after the Collective
Bargaining Agreement expired. The Union disagreed that Respondent’s right to make the
changes survived the expired Agreement.

47.  Atabargaining session on July 13, 2004, the parties again revisited DuPont’s
proposal for Article IX, Section 3. The Respondent repeated the reasons for its proposed
language, stated that this was a “major” prqposal and expressed that the Union would either have
to discuss it or present a counter-proposal. The Union asked if management was “pulling
BeneFlex off the table”. Respondent’s negotiators replied that if the Union would not bargain
the proposal on the table, the Umon would have to propose something else.

48. At a session on July 15, 2004, there were once again extended discussions
concerning the Respondent’s Article IX, Section 3 proposal. The Respondent made clear that it
was not withdrawing the BeneFlex Plans from consideration, but rather was still proposing an
offer of the BeneFlex Plans coupled with the proposed new language. The Respondent
expressed a willingness to discuss this issue, but indicated an unwillingness to provide the
BeneFlex Plans without new language. Absent that, Respondent’s negotiators stated that the
Union would have to propose a benefit option outside of the BeneFlex Plans, Union negotiators

responded with a counter-proposal, stating that they would accept the BeneFlex Plans, but
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without the proposed new language for Article IX, Section 3. The Respondent rejected that
counter-proposal and suggested the Union propose alternative benefit coverage.

49, By letter dated July 19, 2004, the Respondent reiterated that it was not
withdrawing the BenFlex Plan. The Union responded at a bargaining session on July 22, 2004
with a letter, criticizing Respondent’s bargaining tactics. True and accurate copies of these
letters are attached as “Exhibits 32 and 33", respectively.

50. In mid-July, 2004, the Union commenced efforts to formulate a counter-proposal
to the BeneFlex Plans.

51. At a bargaining session on September 29, 2004, the Union had representatives
from Blue Cross/Blue Shield of Delaware (“BC/BS”) make a presentation to Respondent
concerning an option that might form the basis of a counter-proposal to the Respondent’s
BeneFlex Plan. However, the Union made no formal proposal at that time.

52. On September 29, 2004, the Umon requested that the Respondent provide it with
information concerning proposed changes to the BeneFlex Plans for 2005. A true and accurate
copy of the Union’s request is attached as “Exhibit 34”.

53. On October 11, 2004, Respondent and the Union met, and the Respondent
presented to the Union the “2005 BeneFlex Guide” and the “2005 BeneFlex Highlights”, both of
which summarized the upcoming changes to the BeneFlex Plans for 2005. A true and accurate
copy of the “2005 BeneFlex Guide” is attached as “Exhibit 35”. A true and accurate copy of the
2005 BeneFlex Highlights” is attached as “Exhibit 36”. Respondent then reviewed the
upcoming changes to the BeneFlex Plan with the Union. In lieu of “Plain Talk”, the “2005
BeneFlex Highlights” was subsequently delivered to all U.S. Region Respondent employees,

includimg the Edge Moor employees represented by the Union.
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54. At a bargaining session on October 6 and a bargaining session on October 13,
2004, the Union and the Respondent engaged in further discussion of BeneFlex, medical and
other benefits, including questions arising from the Union’s Blue Cross/Blue Shield presentation,
but the parties did not change their respective positions conceming whether Respondent had the
right to make changes in benefits without bargaining during an open contract period. In response
to management questions about when a formal benefits proposal could be expected, the Union
replied that it was working with BC/BS to formulate a proposal and the proposal would be
compared by BC/BS to Respondent’s 2005 proposed changes to BeneFlex..
55. On October 14, 2004, the Union wrote to Respondent regarding the BeneFlex
Plan. In its letter the Union wrote:
...the Union objects to any implementation of changes to the
BeneFlex plan: The Employer must bargain in good faith to
impasse or agreement on any proposed changes. Accordingly the

Union requests bargaining on proposed changes to the BenelFlex
plan.

A true and accurate copy of this correspondence is attached as “Exhibit 37

56. At a bargaining session on November 8, 2004, the Union presented the
Respondent with a counter-proposal to the BeneFlex Plans that included medical, vision, dental,
life and accidental death and dismemberment insurance through BC/BS. The parties discussed
the Union’s proposal and compared it to the BeneFlex Plan benefits. A true and accurate copy of
the proposal is attached as “Exhibit 38”. The Union also proposed that vacation buyback and
finanecial planning benefits would continue to be provided through the BencFlex Plan.

57. At a bargaining session on November 16, 2004, the Union withdrew its benefits
counter-proposal of November 8. Instead, the Union presented Respondent with two proposals
in the alternative, As the first proposal, the Union presented the Respondent its “Union One
Time Offer - 11/16/04”, by which the Union offered to accept the BeneFlex Plans for 2005 with

all changes as announced and while the parties continued to bargain for a Collective Bargaining
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Agreement, provided that Respondent withdrew its proposal for new language for Article IX,
Section 3 and provided that Respondent accepted the offer that day. As a second proposal, the
Union presented Respondent with its “Union Proposal Modification — 11/16/04”, that included
providing benefits through BC/BS, except for vacation buyback and financial planning benefits,
and proposed that the financial contributions of bargaining unit members for coverage under
BC/BS would not be more than the amount of those of non-unit employees participating in the
BeneFlex Plans. The Respondent did not agree to accept either Union proposal. A true and
accurate copy of the “Union One Time Offer — 11/16/04” is attached as “Exhibit 39”. A true
and accurate copy of the “Union Proposal Modification — 11/16/04 is attached as “Exhibit 407,

58. At a bargaining session on December 16, 2004, the Respondent informed the
Union that it was going to implement the previously announced changes to the BeneFlex Plans
on January 1, 2005, stating that Respondent felt that it had the right to do so and another plan
could not be implemented effective January 1, 2005. The Union responded that it did not agree
to the implementation, that benefits were a mandatory subject of bargaining, and that it beﬁeved
that the Respondent’s planned action was not legal.

59. On January 1, 2005, Respondent implemented changes to the BeneFlex Plans

listed below.

2005 Changes

0 Changes to prescription drug cost sharing, with new incentives for the mail order
drug benefit
0 Replacenment of “Employee + One” coverage level with “Employee + Child(ren)”

and “Employee + Spouse”

o Increase in premiums for certain medical options and coverage levels
o Increase in premiums for the High dental option
¢ Increase in premiums for financial planning benefit
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0 Redesign of the catastrophic medical plan option, with the addition of a health
savings account component

0 Changes in coverage levels for medical, dental and vision options

These changes were summarized in the “2005 BeneFlex Highlights” (“Exhibit 36™), as
well as in “Exhibit 417, which is a true and accurate copy of the 2005 Notice of Material
Modifications for the BeneFlex Plan.

60. On or about J anuary 3, 2005, the Umon filed an Unfair Labor Practice Chargg,
Case No. 4-CA-33620, alleging that Respondent violated Section 8(a)(5) by implementing for
the Edge Moor bargaining unit employees the above-described 2005 changes to the BeneFlex
Plan.

| 61. At a bargaining session on January 26, 2005, the Union presented Respondent
with a package of proposals. Benefits were not addressed in the package, but in response to a
management question as to what the Union was proposing, the Union said that it was seeking
language that was “the same as the old contract™, i.e., the Plans without the changes to Article
IX, Section 3 proposed by Respondent.

62. By letter dated March 10, 2005, Respondent presented a counterproposal to the
Union’s contract package. A true and accurate copy of Respondent’s counterproposal is attached
as “Exhibit 42.”

63.  Ata bargaiming session on March 11, 2005, the parties reviewed Respondent’s
counterproposal. The Union announced that it would submit this most recent contract proposal
to its membership for a vote, but without Item #4 (Respondent’s proposed new language for
Article IX, Section 3) and Item #% (Respondent’s proposal “regarding pending unfair labor
practice charges™).

64. By letter dated March 21, 2005, Respondent provided a revised set of
counterproposals, removing from its March 10, 2005 proposal, as the Union had requested, Items
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#4 and #9 to which the Union had objected. The letter also emphasized Respondent’s view that
the parties had not reached impasse in the ﬁegotiations and that it was willing to continue to meet
and bargain in good faith. A true and accurate copy of Respondent’s March 21 letter is attached
as “Exhibit 43.”

65. On March 31 and April 1, 2005, Union membership rejected Respondent’s
contract proposal package. On April 5, 2005, the Union wrote to Respondent to inform it “that
an overwhelming majority of the membership has rejected the package of tentative agreements
including the Company’s March 21, 2005 set of proposals.” A true and accurate copy of the
Union’s April 5 letter is attached as “Exhibit 44.”

66. The parties have subsequently held additional bargaining sessions.

Respectfully submitted this 502 day of September, 2005.

L,

Deﬁls_e,M/ Keyser, Esqulre

Ballard Spahr Andrews & Ingersoll, LLP

Attorneys for E.I. DuPont de Nemours and
Company

Plaza 1000, Suite 500

Main Street

Voorhees, NI 08043

Telephone: 856-761-3400

Laura H. Huggett, Esquire

E.L DuPont de Nemours and Company
1007 Market Street

D. 7147

Wilmington, DE 19898

Telephone: 302-773-3421

Attorneys for Respondent,
E.L du Pont de Nemours and Co.
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Counsel for Charging Party,

United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial
and Services Workets International Union
and its Local 786

Brusre cw{,? 3zfos

Bruce G, Conley, Esquire
National Labor Relations Board
One Independence Mall

625 Chestnut Street, 7% Floor
Philadelphia, PA 19106

(215) 597-9672

Counsel for the General Counsel for the
National Labor Relations Board
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Effective the 1st day of September, 1987, by
éna between E. 1. DU PONT DE ZmHSOGWm
myZU COMPANY, INC., on behalf of its Edge
“Moor Plant, Chemicals and Pigments Depart-
ment, Edge Moor, Delaware, hereinafter
referred to as the PLANT, and THE DU PONT
<EDGE MOOR UNION, Edge Moor, Dela-
SWare, hereinafter referred to as the UNION,
&o::m for and on behalf of itself and of all
Gmployees of the said Edge Moor Plant with
“the exception of the administrative secretary to
the Plant Manager, Employee Relations Senior
Stenographers, salary roll employees exempt
&_:aon the Fair Labor Standards Act, patrol-
250: nurses, leaders, and supervisory em-
mu_owoam with the authority to hire, promote,
‘discharge, discipline or otherwise effect
W&mnmm\m in the status of employees or effec-

ively recommend such action,
gHﬂzmmmmﬂm

USCA Case #16-1357
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ARTICLE I
Purpose of Agreement
Whereas, it is the intent and purpose of the

"UNION and the PLANT to promote and

improve industrial and economic relationships
between the employees and the PLANT, and to
set forth the basic agreement covering condi-
tions and terms of employment, the parties
hereto agree with each other as follows:

ARTICLE II
Definitions

Section 1. The term “plant”, as used herein,
shall mean the Edge Moor Plant and the Man-
agement of the Edge Moor Plant of E. 1.
du Pont de Nemours and Company, Chemicals
and Pigments Department, located at Edge
Moor, Delaware.

Section 2. Unless specifically qualified, the
term “employee” or “employees”, as used
herein, shall mean those employees of the
PLANT included within the bargaining unit set
forth in the preambile to this Agreement.

Section 3. The term “base rate” as used
herein with respect to an hourly roll employee
shall mean the established hourly rate for the
employee on his regular job excluding shift
differential and all other payments.

Section 4. An employee’s “base rate” as
used herein with respect to a Monthly Salary

.
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Roll employee shall be calculated in accor-
dance with the following formula:

H:m Established Monthly

1 Salary x 12 Months

g.mm Weeks x 40 Hours
Per Week

~ Section 5. The term “regular rate” as used
mo_.o_: shall mean the base rate plus shift differ-
ential, where applicable, but excluding all
ether payments,
M Section 6. The term “regularly scheduled
working hours”, as used herein, shall mean the
trours which the employee has been assigned to
work regularly.

= Base Rate Per Hour

k4

Section 7. The term “holiday” as used .

Wﬁd_: shall mean any one of the holidays listed
in Article XI, Section 1 of this Agreement, or
%o day observed in lieu thereof.
 Section 8. When the term oBEowooAmv: or
@wonmoﬂ_m_ noun or pronoun appears in the
reement, it shall be understood to refer to
%52 the masculine or feminine gender or
oth as applicable in the context in which it

Cggnen

S
2
(D
oo
=
w

.

ARTICLE III

Recognition and Scope
@ Section 1. The UNION has been and is rec-

nized by the PLANT as the exclusive bar-
ining agency for the employees of said Edge

se #16-135

USSR C
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L

Moor Plant for the purpose of collective bar-
gaining with respect to rates of pay, wages,
hours of work, and other conditions of employ-
ment. Nothing contained in this Agreement,
however, shall limit the rights of individuals as
set forth in Section 9 (a) of the Labor-Manage-
ment Relations Act.

Section 2. There shall be no discrimination,
coercion, interference, or restraint by the
PLANT or by any of its agents against any
employee because of membership or non-mem-
bership in the UNION; and the UNION agrees
that there shall be no meetings or solicitation or
promotional UNION activity on PLANT time.
PLANT time shall not include break periods,
meal times, and other specified periods during
the workday when employees are properly not
engaged in performing their work tasks.

Section 3. This Agreement constitutes the
entire Agreement between the parties hereto as
of the execution date hereof. However, any
supplements which may hereafter be mutually
agreed upon by the PLANT and the UNION,
when executed in the same manner as this
Agreement, shall become and be a part of this
Agreement,

ARTICLE IV
Deduction of Unions Dues
Section |. The PLANT will deduct the reg-

ular dues prescribed by the UNION from the

4-

[652]



- .
t wages or salary of an employee who authorizes

othe PLANT to make such deductions on a form
identical in wording to that appearing in Sec-
otion 2 of this Article or who has authorized
@dues deductions in accordance with authoriza-
“tion forms contained in prior agreements
between the parties. Such dues authorizations
oshall be cancelled and deductions stopped in
Saccordance with the provisions of the dues
Sauthorization forms or at the option of the
Mwhbrz T at the termination of this Agreement.
@ All sums deducted in this manner and a list
“of employees from whose earnings such deduc-
tions have been made shall be turned over by
the PLANT to the Treasurer of the UNION.,
Section 2,
oE. I. DU PONT DE NEMOURS
“AND COMPANY
%Uom MOOR, DELAWARE

Q

= I hereby revoke any previous UNION dues
m”_oacoaos authorization and hereby authorize
cyou to deduct from my wages or salary after
40 hours’ pay has been earned in any calendar
imonth and pay to the Treasurer of the
-DU PONT EDGE MOOR UNION, the sum
of § per month beginning .
This authorization shall be cancelled and
Deductions stopped by the PLANT if:

T'am no longer employed within the bargain-
ing unit represented by the UNION, or

7[_1’187

<
O
)
-

5.
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The UNION is no longer recognized by the
PLANT, or

I give written notice of cancellation of such
authorization to the PLANT,

NAME PAYROLL NO.
DATE WITNESS
ARTICLE V

Adjustment of Grievances

Section 1. The UNION shall appoint a
Grievance Committee consisting of not more

than four (4) employees, including a Chair- .

man. The UNION Representative of the
aggrieved employee or employees shall auto-
matically become an additional member of the
Grievance Committee. The UNION will keep
Management advised of any changes of person-
nel in the members of this Committee.

Section 2. In the event that a dispute or
grievance shall arise between the PLANT and
the UNION or employees, an earnest effort
shall be made to settle such dispute or griev-
ance, provided it is appealed in writing to the
Plant within twenty days of the incident causing
the grievance, in the following sequence.

FIRST, when appealing in writing, the
UNION shall present the griev-
ance to Employee Relations for

-6-
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ECOND,

pars
:

distribution to the appropriate
supervision. The grievance will
then proceed by meeting be-
tween the aggrieved employee(s)
and a UNION Representative,
and the supervisor designated by
Management to settle the dispute
or grievance, who may be

accompanied by his supervisor. -

The meeting concerning the
grievance will take place and the
answer delivered in writing
within eight calendar days from
the time it is submitted to Man-
agement,

if not settled in the first step, the
grievance may be appealed in
writing by the UNION to the
appropriate Unit Manager, R&D
site head or their designate, who
will meet with the aggrieved
employee and a UNION Repre-
sentative to discuss the griev-
ance. The meeting concerning
the grievance will.take place and
answer delivered in writing
within ten calendar days from the
time it is appealed to this step.

if not settled at the second step,
the grievance may be appealed in

-7-
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THIRD,

writing by the UNION to the
Plant Manager. The Plant Man-
ager or his designate along with
his committee will meet with the
Union Grievance Committee and
the aggrieved employee to dis-
cuss the grievance. The meeting
concerning the grievance will
take place and the answer deliv-
ered in writing within fourteen
calendar days from the time it is
appealed to this step.

if not settled at the second step,
the grievance may be appealed in
writing by the UNION to the
Plant Manager. The Plant Man-
ager or his designate along with
his committee will meet with the
Union Grievance Committee and
the aggrieved employee to dis-
cuss the grievance. The meeting
concerning the grievance will
take place and the answer deljv-
ered in writing within fourteen
calendar days from the time it is
appealed to this step.

Section 3. The time limits set forth above

may be waived by agreement between the
PLANT and the UNION if the grievance is of
such nature that it cannot reasonably be

-8-
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answered or appealed within the time limit
specified. A notation of this waiver will be
recorded by both parties on the written griev-
ance.
Section 4. Aggrieved employees and repre-
o sentatives of the UNION shall not leave their
place of work until released by their supervisor
= OT area management,
& Section 5. Should any grievance or multiple
digrievances involving the same issue arise
Swhich include more than one aggrieved
gemployee, a limit of two aggrieved employees
i will be allowed time off during working hours
without loss of pay as required by these pro-
ceedings.
~~ Section 6. Any grievance not appealed to the
“next step within seven calendar days after
wManagement’s answer will be considered set-
tled. Any grievance not answered by Manage-
cmerit within the time limits at the first or
second step may be appealed by the Union to
cthe next step.
= Section 7. Grievance answers shall be dis-
tributed in accordance with the current pro-
edure.

age 133 of 364
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ARTICLE VI
Arbitration

O Section l. Any question as to the interpreta-

%o? or any alleged violation, of any provision
%w this Agreement which is not otherwise set-

ase #16-1357
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tled to the mutual satisfaction of the parties
hereto, at the request of either party, shall be
submitted to arbitration in the manner provided
in Section 2 of this Article.

Section 2. The parties shall meet within five
(5) calendar days after notice of desire to arbi-
trate is received for the purpose of agreeing
upon the issue or issues to be arbitrated.

If within seven (7) calendar days following
the initial meeting, the partics cannot agree
upon, and sign, a submission agreement, the
proceedings may be initiated by the party
requesting arbitration giving a statement in
writing to the other party specifying only the
question it wishes to submit to arbitration and
the provision or provisions of the Agreement it
believes to be involved therein. If the other
party does not believe that the party requesting
arbitration has correctly specified the ques-
tion, or the provision or provisions involved, it
shall submit to the party requesting arbitration
within seven (7) calendar days following the
receipt of the said statement from the party
requesting arbitration, its own statement spec-
ifying only the question and the provision or
provisions it believes to be involved.

Within five (5) days after tiie execution of
the submission agreement, or within five (5)
days after the receipt of the statements from
both parties, the parties shall each nominate its
arbitrator and furnish him with copies of the

-10-
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submission agreement or copies of the state-
(o) .
ments from both parties. The two named
arbitrators shall select a third, impartial
@rbitrator who shall act as Chairman of the
Board of Arbitration and be furnished with a
gopy of the submission agreement or copies of
the statements of both parties. If no agreement
for a Chairman is reached within five (5) calen-
gar days, then such third arbitrator shall be
selected from a panel or panels submitted by
the American Arbitration Association.

+ The Chairman shall then confer with the two
%v other named arbitrators to determine a time
and place for the hearing. The decision of a
majority of the three (3) arbitrators shall be
final and binding upon both parties hereto.
 The jurisdiction and authority of the Board
of Arbitration to make an award shall be con-
@M_..oa to the interpretation or application of the
provisions of this agreement. The Board of
Arbitration shall not have jurisdiction or
atithority to make an award which has the effect
of amending, altering, enlarging or ignoring
any section of the Agreement; nor shall it have
jlirisdiction or authority to determine that the
mw:mom by prior practice or implication have
amended or added to this Agreement.

oThe fees and expenses of the third arbitrator
shall be borne equally between the UNION and
:Nn PLANT.

n
)
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ARTICLE vIi
Ummnrmnmm

Section 1. The PLANT agrees that no :
employee will be discharged except for just
cause,

Section 2. When an employee has been dis-
charged or suspended from work, and beljeves
that he has been unjustly discharged or sus- i
pended, such employee shall be allowed seven i§
(7) days within which to register a complaint, §
and such complaint shall be considered and
dealt with in accordance with the provisions of }
Article V, “Adjustment of Grievances” begin-

ning at the second step. !

Such cases of discharge or suspension will
be discussed with 2 Representative of the :
UNION before final action is taken. The
employee involved may attend such discussions
if he wishes.

Section 3. If a complaint on discharge is not
settled under the provisiong of Section 2 above,
it may then be considered and dealt with in
accordance with the provisions of Article VI,
“Arbitration” within 60 days of termination.

Section 4. If it is found that an employee has
been unjustly discharged or suspended, the
PLANT shall reinstate and compensate such

employee for time lost at his regular rate imme-
diately prior to such dispute; provided, how-
ever, such period of payment shall not exceed

-]2-

[660]



<nine (9) calendar months; and he shall be.

of 3

—restored with all seniority rights and service
~credit for all time lost.

ARTICLE VII

Industrial Relations Plans
and Practices

Section 1. All existing E?:omom heretofore
Senjoyed by the employees in accordance with
25@ following Industrial Relations Plans and
Ownmo:oom of the COMPANY shall continue,
Ssubject to the provisions of such Plans and to
Lsuch rules, regulations and interpretations as
existed prior to the signing of this Agreement,
and to such modifications thereof as may be
~hereafter adopted generally by the COMPANY
.18 govern such privileges; provided, however,
65& as long as any one of these COMPANY
ww_m:m and Practices is in effect within the
dCOMPANY, it shall not be withdrawn from the
WBEowmmm covered by this Agreement; and
mﬂ:.oiaoa further, that any change in the Indus-
trial Relations Plans and Practices which has
~the effect of reducing or terminating benefits
%(E: not be made effective until twelve (12)
months after notice to the UNION by the
“PLANT of such change:
Non-Contributory Group Life Insurance
Plan

Contributory Group Life Insurance Plan
Group Accident and Health Insurance Plan

Page 13
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Salary Allotment Insurance Plan
Short Term Disability Plan
Pension and Retirement Pian
Special Benefits Plan
Vacation Plan
Service Emblem Plan
Continuity of Service Rules _
Treatment of Employees Called or Enlisting |

for Military Service

Payment to Employees on J ury Duty

Savings & Investment Plan

Dental Assistance Plan*

Total & Permanent Disability Income Plan

Section 2. An employee’s length of service _

for consideration of benefits under the COM- §
PANY’S Industrial Relations Plans and Prac-
tices shall be his continuous service with the §
COMPANY, as calculated in accordance with §
the COMPANY’S Continuity of Service Rules,

ARTICLE 1X .
Seniority

Section 1. Seniority of an employee on the
Edge Moor Plant on April 26, 1951, is his

1

*The Dental Assistance Plan, effective September 1, 1976, has a
schedule of allowances applicable to employees covered by this
Agreement which are Subject to revision solely by the COM-
PANY and without reference to such a schedule in effect for
any other employees, and any such revision of schedules shali

not be construed as a reduction, termination, or withdrawal of
benefits.

-]4-
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seniority as shown on the Plant seniority roster
on that date and shall continue to accumulate
from that time as calculated and adjusted in
accordance with provisions (a), (b), and (c) of
this Section. .

Seniority of an employee placed on the Edge
Moor Plant roll after April 26, 1951, shall be
calculated and adjusted beginning with the first
day he worked in the last period of his un-
broken employment on the Edge Moor Plant in
accordance with provisions (a), (b), and (¢c) of
this Section.

(a) When a former employee is re-employed
following his termination because of lack of
work, he shall immediately regain the seniority
s he had accrued prior to his termination. It is
~understood that no seniority credit will be
W given for the period of time between termina-
*tion and re-employment, and it is further un-
gderstood that the seniority a former employee
Ehad at the time of termination because of lack of
méo% shall be used only for the purpose of

giving consideration to re-employment during
~a period limited to two (2) years following such
“termination.
© (b) An employee whose break in length of

i

#service is cured by action of the PLANT, shall

mﬁom&: or be credited with the amount of
Mmo:moac\ equivalent to the length of service
ceredit of the cure, provided that such cured

%Qiom. if acquired after April 26, 1951, must
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have been for
Plant in order
(c) The sen
‘adjusted by de
of absence wit

time worked on the Edge Moor
to be credited ag seniority.

iority of an employee shall be
ducting the time lost due to leave

hout pay except that time lost on
leave of absence granted because of illness of

Injury or military service wij] not be deducted,

Section 2. The seniority of an employee shalj
be mEoBmaomE&ng

and terminated in cage

of:

1. Discharge;

2. U_.moozsncm:oﬂ

3. Voluntary quit;

4. Termination because of lack of work;
9. Absence in excess of sixteen (16) consec-

utive days not Covered by leave of absence; or

6. Failure to return to work following
expiration of leave of m@mo:on.

Section 3. In matter

s affecting terminatjong
because of lack of work, transfers, demotions

and promotions of employees and re-employ-
ment of former employees, including tempo-
rary assignment of ¢xpected duration longer I
than three (3) months or relief, the following
factors shal) apply:
(1) Seniority:
(2) Ability, skill, efficiency,
training; and
(3) Physical fitness
employment, tra
promotions).

knowledge and

1

(only in cases of re-
nsfers, demotiong and

-16-
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In cases where the candidates have approx-
imately the same qualifications as determined
by factors (2) and (3), sentority shall govern.

.Section 4. (a) Permanent job openings other
mém: the Yard Labor and Service Custodian for
“-wage roll employees, or Utility Clerk with

respect to nonexempt salaried employees, will
w@n posted for a period of ninety-six (96) hours
Sexcluding Saturdays, Sundays, and holidays.
(b) The applicant who accepts and is
“awarded a posted job based on qualifications
@and seniority must go to that posted job unless:
& 1. 180 calendar days have elapsed without
the applicant being moved to the job, at
which time he will be afforded a ninety-
six (96) hour opportunity to withdraw his
application. The applicant will be given
subsequent opportunities to withdraw his
application at 30 day intervals if move-
ment has not taken place.

141 of 364
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another posted job.

(c) Temporary job openings which are
expected to exist for longer than three (3)
dhonths will be posted according to the same
procedure as permanent jobs.

% (d) Temporary jobs shorter than three (3)
fhonths’ duration, and temporary jobs pending
the transfer of the successful applicant for a
Bosted job, will be filled by an employee
deemed qualified by Management.

-17-
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Section 5. A successfu] applicant who doeg

not perform satisfactorily in the judgment of
the PLANT on his new job during a tria] period
of ninety (90) calendar days or less, will go
back to his former job and all other moves that
Were made as a result of the opening will revert
to their former statys. ;
Section 6, An employee who is or has been §
transferred from an occupation covered by
this Agreement to ap occupation not covered &
by this Agreement, and who is later returned
(0 an occupation covered by thig Agreement, §
shall be credited with seniority for all time :
Spent both inside and outside the bargain-
ing unit. =
Section 7. Should any difference arise with |§
respect to the promotion, demotion, termina-
tion because of lack of work, or transfer of an
employee, or re-employment of a former
employee, such difference may be treated as a
grievance under Article V of this Agreement.
Promotions to Supervisory positions or to Jjobs
outside the scope of this bargaining unit shal]
be solely a function of the PLANT, and, there- 1
fore, shall not be made the basis of g dispute §
between the UNION and the PLANT .
Section 8. A new employee shall not benefit
from seniority provisions during the first
ninety (90) calendar days of service but after
the first ninety (90) calendar days of service his
seniority shall be established as of hiring date.

ig

il
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During this probationary period of ninety
(90) days a new employee may be terminated,

and such action shall not be subject to the terms
of the Agreement.

ARTICLE X
Hours of Work and Overtime Premiums

Section 1. Provisions Applicable to all Em-
ployees Covered by this Agreement:

(a) The regular workday shall begin at 7:00
A.M. and shal] end the following day at 7:00
A.M., except in cases where the PLANT may
designate otherwise with respect to any indi-
vidual employee or group of employees.

(b) The regular workweek shall begin Sun-
~ day at 7:00 A.M. and shall end the following .
=1 Sunday at the same hour, except in cases where
m:ﬁ PLANT may designate otherwise with
% respect to any individual employee or group of
< employees.
(c) Shifts shall consist of eight (8) hours each,
3 the first shift starting at 7:00 A.M. and ending
Cat 3:00 PM., the second shift starting at 3:00
_EM. and ending at 11:00 PM., and the third
s shift starting at 11:00 PM. and ending at 7:00
wA.M. The working hours of employees not
(<o) .
=working on shifts (employees known as day
sworkers) shall be from 7:30 A.M. to 4:00 PM.
Gwith one-half hour unpaid lunch period. Sched-
cules other than these may be established by the

%Emsﬁ and will be discussed with the UNION.
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(d) For the purpose of determining the sixth

Or seventh day worked in a workweek, an
employee shall be considered to have per-
formed a day’s work when:

(1) The employee works his regularly
scheduled working hours in a workday:
(2) On any workday the employee works
any time or reports for assigned work
and is sent home because of lack of work
or other reason beyond his control, pro-

vided that if the employee in either of

these cases absents himself for any part §

of his full schedule of work without jus- '8

tiftable cause ag determined by the !
Plant, that day shall not be counted as a
day worked;
(3) On any holiday which falls on a day in !
the employee’s regular schedule of work
in that work week and occurs prior to the
sixth day worked, the employee is
required to take the day off solely
because it is a holiday; provided, how-
ever, that a holiday OCCurring on an
employee’s day of rest shall not be
counted in determining the sixth or sey-
enth day worked in a work week. If the
employee scheduled to work on such a
holiday is absent, he shall not receive
credit for it as a day worked:;
(4) An employee works beyond his normal
shift into his regularly scheduled day of

20-
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rest to the extent of four (4) or more
hours. In no case shall an employee
receive credit for more than one (1) day
worked in any workday.

mwoco: 2. Overtime Provisions for Hourly
olf Employees:

(a)
imes

) %

@

Filed: 04/
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Overtime pay at one and one-half (1 2)

the employees regular rate shall be paid-

All hours worked in excess of eight (8)
hours in any Eo_.wamx or in excess of
forty (40) hours in any work week,
whichever provision produces the
greater amount of pay.

All hours worked on the sixth day
worked in a work week.

All hours worked on the Sunday regular
workday.

All consecutive hours worked by a vaca-
tion relief employee in excess of eight
(8) straight time hours in any con-
secutive twenty-four (24) hour period.
Work outside of regularly scheduled
working hours.

Overtime pay at two (2) times the
yee's regular rate shall be paid for all
worked on the seventh day worked in the

rork week.

(¢) When more than one rate is applicable to
1e same hours of work, the rates shall not be
wnsdaoa but only the highest single rate

21-
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employee’s regular rate shal be paid for all i

:o:nmso%oao:%o seventh day worked in the . :
work week. .

pyramided but only the hj
applicable shall be p

[

'y,

applicable shall be paid. When one and one-
half (1%), two (2

time rates are p

), Or two and one-half (21%) B

aid for hours worked, such §
hours wij] be considered overtime hours.

Section 3. Overtime Provisions for Non-

Exempt Salaried Employees: ]

(a) One and one-half (1'%) times the

employee’s regular rate shall be paid for: :
(1) All hours worked In excess of eight (8) |

hours in any work day or in excess of §

forty (40) hours in any work week: 5

(2) All hours worked on the sixth day §

worked in a work week containing a @

holiday subject to provisions of Section:§
1{d)(3) of this Article; i

(3) Work outside of regularly scheduled '§
working hours: ,,

(4) All hours worked on th

workday. _.

(b) Overtime Pay at two (2) times the §

.

¢ Sunday regular

(c) When more than one rate is applicable to :
€ same hours of work, the rates shall not be }
ghest single rate §
aid, except as provided in B

Article XI, Section 4(b). When one and one-
half (1%), two (2) or two and one-half (2%4) §
time rates are paid for hours worked, such A
hours will be considered overtime hours.

. -22- w
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ARTICLE XI
Holiday Pay

Section 1. An hourly wage roll employee
who works on any of the holidays designated
below shall be paid overtime pay at one and
one-half (1'2) times his regular rate for all
~ hours worked in addition to a holiday allow-
—i .

S ance equivalent to pay for regularly scheduled

< working hours not to exceed eight (8) hours at

< his regular rate; or he shall be paid overtime

- pay at two and one-half (2 2) times his regular

% rate for such holiday hours worked, whichever
yields the greater pay:

New Year’s Day

Good Friday

Memorial Day

July Fourth

Labor Day

Thanksgiving Day

Day After Thanksgiving Day

December 24th

Christmas Day

Two (2) Personal Holidays
. When any of the foregoing holidays, except
December 24th, falls on Sunday, the following
=Monday shall be observed as the holiday. When
¢December 24th falls on Sunday, the following
STuesday shall be observed as the holiday.
< When any of the foregoing holidays fall on
%mmﬁcamw, the preceding Friday shall be

Page 147 of 364
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observed as the holiday by all employees regu-
larly scheduled to work on a Monday through
Friday basis. All other employees will observe
such holiday on Saturday. When Christmas
Day falls on Saturday and is observed on Fri-
day, the December 24th holiday will be
observed on the preceding Thursday.

Holiday hours shall coincide with the regu- |

lar workday, as defined in Section | of
Article X,

Section 2. Pay for hours equivalent to regu-
larly scheduled hours not to exceed eight (8), at

the employee’s regular rate, shall be paid to an :
hourly wage roll employee for a holiday on
, provided such !

which he does not work
employee:

(a) Does not work the holiday for the reason
that

(1) He-is required by Management to take ‘,_H

the day off from work solely because it is
a holiday, or

(2) The holiday is observed on one (1) of his
scheduled days of rest (an employee on
vacation, leave of absence without full
pay, or absent from work for one (1)

week or more due to a shutdown of ]

equipment or facilities or conditions
beyond Plant’s control, shall not be con- ;

sidered as having “scheduled days of '

rest” during such periods of absence),
and

24-
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(b) Works on his last scheduled working day
prior to the holiday and on his next scheduled

Section 3. Pay for hours equivalent to regu-
larly scheduled working hours not to exceed

M eight (8), at the employee’s regular rate, shall
o

be paid a salary employee for a holiday on
& which he does not work, provided such
< employee:

(2) Does not work on the holiday for the
reason that the holiday is observed on one (1) of
his scheduled days of rest; (an employee on
vacation, leave of absence without full pay, or
absent from work for one (1) week or more due
to a shutdown of equipment or facilities or
conditions beyond the Plant’s control, shall not
be considered as having “scheduled days of
rest” during such periods of absence);

?

(b) Works on his last scheduled working day
A prior to the holiday and on his next scheduled
working day following the holiday unless

cused by the PLANT from work on these
days.

4

cument #1672187 Filed

7
a
>

Scction 4. (a) A nonexempt salary em-
ployee who works on any holiday occurring on
&his scheduled day of rest shall be paid overtime
<pay at one and one-half (1%) times his regular
%38 for all hours worked in addition to

C
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a‘holiday allowance equivalent to pay for regu-
larly scheduled working hours not to exceed:
eight (8) hours at his regular rate, or he shall be :
paid overtime pay at two and one-half 2%)
times his regular rate for such holiday hours
worked, whichever yields the greater pay. |
(&) A nonexempt salary employee who}
works on any holiday oceurring on his nor§
mally scheduled day of work shall be paid hisg
regular salary for that day, and in addition at theig
overtime rate of one and one-hajf (1%2) times§
his regular rate of pay for the hours worked up
to eight (8) hours but not the holiday allow-§
ance. Such holiday hours worked which are§
over eight (8) shall be paid for at the overtime
rate of two and one-half (2'2) times the
employee’s regular rate. ‘
(c) Observance of holidays by a nonexempt
salary employee regularly scheduled to work ¢

on a Monday through Friday basis will be in’s

accordance with Section 1 of this Article. _W

Section 5. Holiday hours paid for but not
worked under Section 2, Item (a)(1) above, and W.,
which occur prior to the sixth day éoaaa,w
shall be used in computing overtime payablefi
for hours worked in excess of forty (40) in 2%
work week. The hours for holidays not worke:
under Section 2, Item (a)(2) above, shall not cmm
used in computing overtime payable for hours}
worked in excess of forty (40) in a work week.

#
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ARTICLE XII ,h_,_ O
Wages |

Section 1. General rates of pay will be sub-
ject to discussion between the UNION and the
Plant at any mutually convenient time, and no
general changes will be made in general rates
' of pay without prior consultation between the
&4, Plant and the UNION, : .

Section 2. Either party to this Agreement
ul May reopen negotiations in connection with |
general rates of pay on thirty (30) days’ written
notice to the other party. i

Section 3 A. Employees regularly scheduled
to work on shifts shall be paid, in addition to .} .
their base rate, the shift differential applicable
to the hours worked, as follows: _ .

(a) For all hours worked on the afternoon
shift (3:00 PM. to 11:00 PM.), a shift differ-
ential of thirty-five cents ($.35) per hour shall |
be paid. _

(b) For all hours worked on the midnight
) shift (11:00 PM. to 7:00 A.M.), a shift differ-
ential of fifty-five cents ($.55) per hour shall .
be paid. i

(¢) For all hours worked on the day shift
(7:00 A.M. t0 3:00 PM.), no shift differential
shall be paid. :

(d) When an employee’s regularly scheduled
shift includes work in more than one of the
periods specified in (a), (b) or (¢) of this Sec-
tion, his shift differential shall be determined

27.
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by either method (1) or (2) below, whichever
yields the greater amount of pay:

(1) he shall receive the shift differentia] H

applicable to the hours worked or

(2) he shall receive for all hours worked, the
higher shift differential, if any, applica-
ble to the period in which he works four
(4) or more hours.

B. When a day worker works hours outside
of his regular schedule he shall be paid the shift |
differential applicable to such hours worked.

Section 4. An employee called in outside his
regularly scheduled shift sha] receive a “call-
in” allowance of either- (a) three (3) hours’ pay
at his base rate plus applicable shift differen-
tial, if any, in addition to any other payment to
which he may be entitled; or (b) a minimum of
four (4) hours’ pay at his base rate, whichever

yields the greater amount of pay.

Whenever change of scheduled overtime is
paid, a call-in allowance is to be paid on the
first day of the new schedule.

An employee who is requested after the end
of his shift but before he leaves the plant to
return to work and who performs such work
shall receive a “call-back” allowance of one (1) .
hour’s pay at his base rate plus applicable shift
differential, if any, in addition to any other
payment to which he may be entitled.

An employee requested to work beyond the
end of his regularly scheduled working hours,
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shall be given a minimum of thirty minutes’
notice of such holdover prior to the end of the
scheduled working hours. If the employee is
not advised of the need to work overtime work-
ing hours, an allowance equal to one hour’s pay
at regular rate shall be paid. Late relief and
similar situations beyond Management’s con-
trol are excluded and will not warrant payment
of this allowance.

An employee held over at least 15 minutes
beyond his regular shift shall be provided the
opportunity to continue to work at least two (2)
hours. This does not apply if the holdover is
caused by late relief.

Section 5. After a two (2) weeks’ training
period, an hourly roll employee who has been
selected for a job will receive the rate of that
job, provided in the opinion of the Plant he is
qualified to perform the job except for perma-
nent transfers to Swing, Relief, or Reserve
Operator Jobs. On these jobs, the employee
will receive the full rate of the job when he is
qualified to cover all the jobs or two month’s
time on the job, whichever happens first.

Section 6. An employee who reports on time
for regularly scheduled work and has not been
notified to remain away from work shall be
worked as scheduled, or in lieu thereof, shall
be sent home immediately and receive an
allowance of four (4) hours’ pay at his base rate
plus applicable shift differential, if any.

-29.
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Section 7. In the case of death of a member |
of the immediate family of an employee the i
PLANT will grant as an excused absence such
time as may be needed in connection therewith.
A maximum of three (3) working days from the
day of death to and including the day after the
funeral but in no case extending beyond the day
after the funeral which are regularly scheduled §
days of work for the employee shall be paid for §
at the employee’s regular rate for the number of §
hours that would normally have been sched-
uled for that day, but such hours paid for shall
not be considered as hours worked in comput- |
ing overtime payable for hours worked in ,
excess of forty (40) in any work week nor shaj] §
such days be counted as days worked in deter- i
mining whether an employee has worked a §
sixth or seventh day in the regularly scheduled :
work week., :
For the purpose of this Section, a member of &
the employee’s immediate family shall be Iim- |
ited to father, mother, husband, wife, brother, §
sister, son, daughter, mother-in-law or father- 8
in-law. No more than three (3) days’ pay shall A
be given should more than one (1) death occur i
in the family within any three (3) day period. §
An employee who is excused from work to
attend the funeral service in connection with i
the death of his grandparent, grandchild, son- |
in-law, daughter-in-law, brother-in-law, or sis-

ter-in-law shall be paid his regular rate of pay _ o A
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for regularly scheduled hours of work up to a
maximum of eight (8) hours. Brother-in-law
and sister-in-law are defined as the spouse of
the employee’s brother or sister and the brother
or sister of the employee’s spouse.

No leave or allowance shall be granted in the
case where, because of distance or other cause,
the employee does not attend the funeral of
deceased. Notice of such deaths must be given
to the employee’s supervision as soon as is
reasonably possible.

ARTICLE XIII
Severance Pay

Section 1. The receipt of severance pay pro-
vided under this Article is conditioned upon
the separation of an employee from the employ-
ment rolls as terminated because of lack of
work during the term of this Agreement.

Section 2. An employee who has one (1) year
or more of service shall be paid severance pay

- each time he is terminated because of lack of

work, except that such pay will not be paid
when:

(a) He accepts, before his termination
becomes effective, a job at any COMPANY
location; including a site of a wholly owned
subsidiary.

(b) He is pensioned; except when his
employment would otherwise be involuntarily
terminated due to lack of work and he retired

31-
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under Section IV of the Pension and Retirement
Plan provision for Optional Retirement. This
exception will not apply if he retires and part
(d) below also applies.
(c) He resigns, is discontinued, enters Mili-
tary Service or is discharged. -
(d) He is offered continued employment at i

the Plant in conjunction with a sales agreement &

between the Company and a buyer of company

assets and; :

1) He accepts the employment offer with
the buyer or

2) He rejects the employment offer with the

buyer unless

® The offer is not at a pay level equal to
or greater than 80 % of the employee’s
Du Pont regular wage or salary level,
or

® His rejection results in a job offer for
another employee who would not oth-
erwise have received an offer,

This Section (2d) will not apply to prohibit
the payment of Severance Pay based on service -
credited before January 1, 1986. ‘

(e) He elects termination in lieu of demotion
because of lack of work. Howeyver, a mechanic
will not be required to take a job involving a
reduction in pay of more than 10%. In that case
he will have the choice of the lower rated jobor
termination with severance pay,

(f) He is scheduled off from work tem-
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porarily due to curtailment or cessation of
operation caused by:

1. Fire, flood, power failure, transportation
difficulties, material shortages, and the
like;

2. Any emergency condition beyond the
direct control of Management.

When an employee is “scheduled off” for
such a reason for a definite or an indefinite
temporary period he shall not be considered as
terminated for the purpose of this Article; or

() Operations cease or are curtailed by rea-
son of a strike or other labor dispute, whether
or not the PLANT is involved directly or indi-
rectly in such strike or dispute.

Section 3. The PLANT may elect to pay
severance pay in a lump sum or in weekly
installments.

Section 4. Severance pay, if being paid in
weekly installments, shall be discontinued
when a former employee is reemployed at any
COMPANY plant including a site of a wholly
owned subsidiary or is offered and refuses
reemployment at the PLANT.

Section 5. The amount of an employee’s
Seéverance pay, subject to the foregoing provi-
sions of this Article, shall be:

(a) One (1) week’s pay for each of the first
four (4) years of service, plus

(b) One (1) week’s pay for each year of
service over four (4) reduced by the amount of

-33.
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any severance pay previously paid at any
COMPANY location for service over four (4)%
years. However, this reduction shal] be reduce ¥
in monthly increments to zero over 1 forty-
eight (48) month period of reemployment from
last termination for lack of work. i
A fractional part of a year, after his first year
of service, shall be computed at the rate of one- 4
twelfth ('/12) of one (1) week’s pay for each full
month of service. In such computation, if, Mz_..m
addition to full months of service, an employee }!
has accrued fifteen (15) or more days on the §
date he is terminated, he shal] be credited with &
a full month.
For severance pay purposes, a week’s pay §
shall be the employee’s current regular rate per #
hour multiplied by the number of hours, not to &
exceed forty (40) hours, constituting his reg- §
ular weekly hours of work at the time of his &
termination. :
Section 6. An individual who has received &
severance pay shall not be required to return £
any portion of such pay to the PLANT in the f
event he is reemployed. m
Section 7. Severance pay shallbe in addition F
to any vacation allowance and any unemploy- }
ment compensation benefits to which the }
employee may be entitled. “
Section 8. Nothing contained in this Article
shall be deemed to qualify, limit or alter in any

way the PLANT’S right to establish or change
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W reduce hours of work, reschedule vacations
ar reassign employees to other jobs to avoid
ferminations because of lack of work.

» Section 9. Wherever the term “service” is
_&woa in this Article, it shall mean continuous
service of an employee as defined and calcu-
lated under the COMPANY’S Continuity of
Seérvice Rules.

ARTICLE X1V

Hospital and Medical
Surgical Provisions

- Section 1. The PLANT will make available
to employees the dual choice option as pro-
vided by the Health Maintenance Organiza-
Wm:m (HMO) Act of 1973, and amended in
76.

© Section 2. The PLANT will pay to Blue
MB% and Blue Shield of Delaware, Inc., or
the Hospital Service Plan of New Jersey and
mo&oa-m:amwom_ Plan of New Jersey, or the
Blue Cross of Greater Philadelphia and the
Pennsylvania Blue Shield, the premium for
Humﬁ:m_ and medical-surgical coverage, as set
forth in the contract between the COMPANY
and the respective carriers, if the employee
¢nrolls for such coverage. No duplicate pre-
rdium will be paid for any spouse who is also an
wrm%_owoo of the COMPANY.

O Section 3. If an employee elects the HMO
Qﬁ:o: as provided in Section | of this Article,

iled: 04/21/2
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the Plant will pay to the Health America HMO g
of Philadelphia, Pennsylvania, Delaware Val- |
ley HMO, CIGNA Healthplan of Delaware or 3
the HMO of Delaware (BC/BS) the HMO pre- |
mium provided, however, that no duplicate §
premium will be paid for any spouse who is §
also an employee of the COMPANY. ;

Section 4. For those identified in Section 2 5
of this Article and enrolling for the comprehen- §

sive extended benefits or major medical cover- }
age offered by the aforementioned carriers, |
and who authorize the deduction from their ¢
wages of the amount of the premium for such &
additional coverage, the PLANT will deduct
that amount from their wages. No portion of §
the premium for the comprehensive extended |

benefits or major medical coverage is to be §
paid by the PLANT,

ARTICLE XV
Miscellaneous Provisions

Section 1. Whenever practical, the PLANT
will discuss with the UNION work deemed
necessary to require outside contractors.

Section 2. The established Plant practice
with respect to providing clothing for employ-
ees in effect on the day this Agreement is
signed shall be continued, reserving, however,
the right of the UNION or the PLANT to
review and change these practices at any mutu-
ally convenient time.

B -
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m Section 3. No detrimental notation shall be
#nade on the employee interview record of an
employee or other record that serves the same
Mm:%o% unless the employee, and his UNION
Fepresentative if the employee so desires, is
‘hotified that such notation is to be made and an
Mvno::aa\ 1s given the employee to present
any reason why such notation should not be
fnade.

ARTICLE XVI
Bulletin Boards

Bulletin boards will be made available to the
UNION at mutually agreed upon locations.
Notices shall be restricted to the following

Filed: 04/2

types: _

mu. Notices of UNION recreational and

©  social affairs;

2. Notices of UNION elections, appoint-

& ments, and results of elections:

3. Notices of UNION meetings; and

S4. Minutes of meetings of UNION mem-

o) X : : .
bership, and minutes of meetings with

~  the PLANT.

L0

S ARTICLE XVII

(o}

% Suspension of Provisions of Agreement

%Hﬁacasmﬁrm:moo::mm>m3050:rEo_.o
C . . .

shall be in existence any applicable law, or any
applicable rule, regulation, or order issued by

Governmental authority, which shall be incon-

-37-
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sistent with any provision of this Agreement, ¢
such provision shall be modified to the extent §

necessary to comply with such law, rule, reg-
ulation or order.

ARTICLE XVIII
Expiration or Cancellation

Section 1. This Agreement shall continue in &
full force and effect until terminated by 252
party with sixty (60) calendar days’ m%m:no._.“
notice in writing. 1

Section 2. If either party desires to modify g
or change this Agreement, it shall give notice |
in writing of the desire to 509@ or osm:mo If §
notice to modify or change is thus given S
either party, the Agreement shall be deemed to &
have been opened for cmamm_E:m on any or all §
w_,oSm_o:m OT On any new provisions. After ﬁro
provisions of this Section 2 have been invoked, |
all the provisions of this Agreement shall con- |
tinue in full force and effect unless and EE_
modified in moooam:om with this Section.

-38-
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s IN WITNESS WHEREOF the PLANT and
¢the UNION have caused these presents to be
~Executed by their duly authorized represen-
Gatives on the 1st day of September, 1987.

]
()]

¢E. I. DU PONT DE NEMOURS
AND COMPANY

John S. Kloss
Plant Manager

s

9412112047

U PONT EDGE MOOR UNION

James R, Golden
President

deiled
e

Gary R. Myers
Vice President

Hugh Morris, 111
Chairman Contract Committee

@67218@

itness:

Dogiment

Lloyd D. Baker

Dennis P Malloy

USCA Case #1p-13571
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AGREEMENT
between
E. 1. du Pont de Nemours and Company

and

PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGY
WORKERS INTERNATIONAL UNION (P.A.C.E.)

at

Edge Moor, Delaware

JUNE 1, 2000
10

May 31, 2003
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* AGREEMENT
Effective the Ist day of June, 2000 by and between E. I. DU PONT DE NEMOURS

AND COMPANY, INC., on behalf of its Edge Moor Plan, Edgemoor, Delaware, hereinafier
referred to as the Flanl or Mana-glemenl, and the PAPER, ALLIED-INDUSTRIAL, CHEMICAL
AND ENERGY WORKERS INTERNAT]ONJ—‘;L UNION (P.A.C.E.) and it1s LOCAL 2-786,
Edgemoor, Delaware, hereinafier referred 10 as the Union, acting for and on behalf of itself and

_ of all employees of the said Edge Moor Plant with the exception of the Administrative Secretary
to the Plant Manager, Human Resources Assistant, Technologists (Training, Planning, DCS),
Work Leader, Nurses, salary roll employees exempt under the Fair Labor Standards Act, and
supervisory ;mp]oyecs with the authority to hire, promote, discharge, discipline or otherwise

effect changes in the status of employees or effectively recommend such action,

WITNESSETH:
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ARTICLE ]
Purpose of Agreement

Whereas, i1 is the intent and purpose of the Union and the Plant 10 prdmole and improve
industrial and economic relationships between the employees and the Plant, and 10 set forth the

basic agreement covering conditions and terms of employment, the parties hereto agree with each

other as follows:

[691]
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ARTICLE 1]
Definitions
Section I. The term "Plant,” as used herein, shall mean the Edge Moor Plant and the

Management of the Edge Moor Plant of E. 1. du Pont de Nemours and Company, White
Pigments and Mineral Products, located at Edge Moor, Delaware.

Section 2. The term "Company" shall mean the corporate entity of E]. du Pont de
Nemours and Company, Jocated in Wilmingion, Delaware.

Section 3. The term "Union," as used herein, shall mean the Paper, A]]ied-]ndustﬁal,
Chemical and Energy Workers Intemational Union (P.A.C.E)) and 11s Local 2-786.

Section 4. Unless specifically qualified, the term "employee" or "empioyees”, as used
herein, shall mean those employees of the Plant included within the bargaining unit set forth in
the preamble to this Agreement.

Section 5. The term "base rate” as used herein with respect 1o a non-exempt salaried
employee shall mean the established hourly rate for the employee on his regular job, excluding

shifi differential and all other payments, and shall be calculated in accordance with the following - .

formula:
Established Monthly
Salary x 12 Months = Base Rate Per Hour
52 Weeks x 40 Hours
Per Week
Section 6. An employee’s "regular rate” as used herein shall mean the base rate, plus

any applicable shifi differential.
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Section7.  The term "regularly scheduled working hours", as used hérein, shall mea.ﬁ
the hours which the employee has been assigned to work regularly.
Scction 8. The term "holiday" as used herein shall mean any one of the holidays

listed in Article X1, Section ! of this Agreement, or the da)‘r observed in lieu thereof.

Section 9. When the term "employee(s)" or a personal noun or Pronoun appears in
the agreement, it shall be understood to refer to either the masculine or feminine gender or both
as applicable in the context in which it appears.

Section 10.  For purposes of this agreement, the term "day(s)" shall mean calendar

day(s) unless otherwise stated.
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ARTICLE M
Recognition and Scope
Section 1. The Union has been and is recognized by the Plant as the exclusive

ba;rgainjhg agent for the employees of the Edge Moér Plant for the purpose of collective bar-
gaining with respect 1o rates of pay, wages, hours of work, and other conditions of employment.
* Nothing contained in this Agreement, however, shal} limit the rights of individuals as set forth in

Section 9 (a) of the Labor-Management Relations Act.

Section 2. There shall be no discrimination, coercion, interference, or restraint by the
Plant or by any of its agents against any employee because of membership or non-membership in
the Union; and the Union agrees that there shall be o meetings or solicitation or promotional
Union activity on Plant time. Plant time shal} not include break periods, meal times, and other
specified periods during the workday when employees are properly not engaged in performing
their work 1asks.

Section 3. This Agreement constitutes the entire Agreement betwe;n the parties
‘hereto as of the execution date hereéf. HOWCVCI; any existing supplements listed in Appendix A
to this Agreement, and any suﬁpiements which may hereafter be mutually agreed upon by the
Plant and the Uhibn, when executed in the same manner as this Agreement, shall become and be
a part of this Agreement.

Section4. = In consideration of the Union’s execution of this Agreement, in the event
that the operations covered by this Agreement are conveyed, or otherwise 1ransfeﬁed or assigned

to any successor, the Plant shall notify the successor of the existence of this Agreement.
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ARTICLE IV
Management Responsibilities
Section 1. The Union recognizes that the Plant has the exclusive responsibi]ity,

whether or not the same was exercised heretofore, for the management, operation and
maintenance of its facilities, and in furtherance thereof, has the right 1o select for hir_e, direct the

- work force, schedule work, establish schedules of work hours and shifis, determine what work is

_ 10.be done, what products are to be produced and by what methods and means, to determine the
size of the work force, to locate or remove any portion of the facilities, to expand, reduce,
combine, transfer or abandon any area or operation, 1o establish and change job qualifications
and classifications and 10 issue and revise Job descriptions, and such shall not be subject 10
grievance and arbitration.

Except the Plant shall not, in exercising its rights to direct the work force, 10
establish work hours and shift schedules, and to assign and reassign work, violate the other
express provisions of ihis Agréemem. Any such violations shall be subject to the prievance and
arbitration procedures of this Agreement.

In exercising its other management responsibilities, the Plant shall comply with
the express provisions of this Agreement, subject 1o the grievance and arbitration procedures.

Section 2. The Plant may establish and revise reasonable work and safety rules as it
deems necessary or desirable, provided they do not conlict with any term or provision of this

Agreement. A copy of such rules shall be sent 10 the Union at least twenty (20) days prior 1o the
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rules going into effect, and the Union wﬂl be given the opportunity to meet and discuss proposed
rules during this period prior to imp]emenfation.

Section 3. The Plant has the n'ght to arrange for work 10 be done by other companies,
third parties, or other locations of the Company, and such shall not be subject 10 grievance and
arbitration. Whenever practical, the Plant will discuss with the Union any types of work deemed
necessary 10 require other companies or third parties or other locations of the Company- A ]Qg
will be maintained by the Plant to record all non-capital work performed on-site or sent off-site
by/to other companies or third parties. The Union will periodically review this log on a weekly
basis and discuss with Plant Management as needed. These latter admimnistrative tasks may be
subject 10 the grievance and arbitration procedures.

- Section 4. No agreement, alteration, understanding, variation, waiver or modification
of any of the terms or conditions expressly contained in this Agreement shall be made by any
employee or group of employees with the Plant, and in no case shail it be binding upon the
parties hereto unless made and executed in writing between the parties to this Agreement.
However, this Section shall not affect the continued use of the Plant’s standard form restrictive
covenant/confidentiality agreement.

Section 5. The‘P.]anl’s fajlure 10 exercise any retained right of management shall n.ol
be considered a waiver of such right.

Section 6. Management shall not perform any work normally done by bargaining unit
employees, except in the case of emergency, for short periods associated with instructing or

training, for work related to the installation or implementation of new processes or procedures, or

[696]



USCA Case #16-1357 Document #1672187

Filed: 04/21/2017

Page 173 of 364

FINAL
JUNE 1, 2000
Page 9

when such work is incidentally related to the inspection of equipment or correéting production

difficulties. However, Management may be permitied to relieve-an employee at his/her réquest

for short periods not 1o exceed thirty (30) minutes.
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ARTICLE V
Deduction of Unions Dues
Section 1. - The Plant will deduct the regular dues prescribed by the Union from the

salary of an employee who. aulhc;rizes the Plant to make such deductions on a form identical in
wording 1o that appearing in Section 2 of this Article. Such dues authorizations shall be canpeied
and deductions stopped in accordance with the provisions of the dues authorization forms or at
the option of the Plant at the termination of this Agreemen.
All sums deducted in this manner and a list of employees from whose eamings such
deductions have been made shall be turned over by the Plant 10 the Treasurer of the Union.
Section 2.

E.1. DU PONT DE NEMOURS AND COMPANY
EDGE MOOR, DELAWARE

1 hereby revoke any previous Union dues deduction authorization and hereby authorize
you 1o deduct from my salary after 40 hours' pay has been earned in any calendar month and pay
10 the Treasurer of the PAPER, ALLIED-INDUSTRIAL, CHEMICAL AND ENERGS’
WORKERS INTERNATIONAL UNION (P.A.C.E.) LOCAL 2-786, the amount of my monthly .

~ dues and initiation fees in said Union. This authorization shall be canceled and deductions
stopped by the Plant if*

1 am no longer employed within the bargaining unit represented by
the Union, or

The Union is no longer recognized by the Plant, or
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1 give written notice of cancellation of such authorization to the

Plant. '

NAME SSN

DATE WITNESS

Section 3. The Union shall indemnify and hold the Plant harmiess from any claims,

actions or proceedings arising from this Anticle. Afier the funds have been remitted 10 the Union,
the sole and exclusive obligation and responsibility for their disposition shall fall upon the

Union.
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ARTICLE Vi
Grievance Procedure

Section 1 -- Definition of Grievance. During the term of this Agreement, a grievance is:

(1) an allegation by an employee or the Union that the Plant has violated an express provision of
this Agreement as defined in Section 3 of Article III; (2) any other dispute between the Plant and
the Union or employees concerning terms or conditions of employment. In the event thal a
di5pu1c or grievance shall arise between the Plant and the Union or employees, an carnest effort
shall be made to settle such dispute or grievance, provided it is reduced to writing 10 the Plant
within twenty-five (25) days of the incident causing the grievance.

Section 2 -- Procedure.

{a) Step 1 - Verbal Discussion with Teamn Manager. The employee involved

shal] first attempt to resolve the grievance with his/her Team Manager. The employee may, at

his/her option, be accompanied by a Union Representative in the discussion of the grievance with

the Team Manager. Any resolution of the grievance at Step 1 shall be on a non-precédenlial

basis and shall not be binding upon the parties in connection with any other grievanée or be

construed to modify this Agreement in any way. Note: For historical purposes only, the Union’s

Grievance Chairman and Plant Human Resources shall be provided a copy of any informal

agreement that is reduced to writing. No resolution of a grievahce will be made without a Union
representatrve having been given the opportunity to be present.

(b)  Step?2 - Written Grievance to_Area Manager. If the grievance is not

resolved at Step 1, the employee or the Union must submit a written grievance to the Area
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Manager or designee. Within fourteen (14) days of receipt of the writien grievance, the Area
Manager or designee shall meet with the employee and a Union Representative (o discuss the

matier and give a written response 10 the grievance.

(© Step 3 - Written Appeal 10 Unit Manager. If the grievance is not resolved

at Step 2, the employee or the Union must submit a written appeal 10 the Unit Manager or
designee within seven (7) days of receipt of the Area Manager’s response, or the Area Manager’s

. failure 10 respond. Within fourteen (14) days of receipt of such appeal, the Unit Manager or
designee shall meet with the employee, and up to three (3) members of the Union’s Grievance
Commitiee and a representative of the International Unton. The Unit Manager or designee shall
give a written response to the appeal within fourteen {14) days afier such meeting.

(d) Arbitraton. Within forty-five (45) days of receipt of the Unit Manager’s
wﬁﬂen response in Step 3, or the Unit Manager’s failure to respond, the Union may initiate
arbitration in accordance with the procedures set forth in Article V11 of this Agreement.

(e) Any grievance involving a suspension or discharge shall be submitted
directly 10 Step 3 within fourteen (14) days of the impositiqn of the discipline in order 10 be
subject 10 the terms of this Agreement.

- Section 3 -~ Time Limitations. ‘The time limitations contained herein shall be considered

as'a maximum and may be extended only by mutual consent of the parties in writing or
electronjcally. The Plant’s failure at any Step in this procedure to communicate a decision on-the
grievance within the specified time limits shall permit the aggrieved employee or the Union to

proceed to the next Step. Any grievance not appealed to the next Stép within the time limits
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specified in this Article shall be deemed 10 be settled. Note: When a grievance is filed by a shift
worker, the parties will make every effort to comply with the time frames 10 hear and answer the

grievance.

Section 4 -- Written Presentation. All grievances at Step 2 and Step 3 shall be signed and
dated by the aggnieved employee(s) and/or a Union Representative. Writien answers submitted
by the Plant shall be signed and dated by the appropriate Plant representative.

Section 5 -- No Loss of Pay. Any employee or representative of the Union who

participates during his/her worhng time in any grievance meeting shall do so with no loss of pay,
so long as the employee is ﬁfsi released by his/her supervisor or area manager before leaving
his/her place of work. Such permission shall not be unreasonably withheld. Where a grievance
mvolves more than one aggrieved employee, no more than two (2} will be allowed time off
during work hours without loss of pay to participate in the above procedure.

Section 6 -- Additional Management Representative. At the Plant’s option, a second

management representative may attend the Step 2 or Step 3 meetings.
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ARTICLE VII
Arbitration
Section 1. Any question as to the interpretation, or any alleged violation, of any

provision of this Agreement, as defined in Section 3 of Article 11, which is not 01hcrwis¢ settled
to the mutual satisfaction of the parties hereto, at the request of cifher party, shall be submitted 10
arbitration in the manner provided in Section 2 of this Article. Unrelated multiple alleged
violations or grievances cannot be submitted to arbitration in the manner provided in Section 2 of
1his Article unless the parties spcciﬁc_a]]y agree thereto.
Section 2. The parties shall meet within five (5) calendar days afier notice of a desire

to arbitrate is received for the purpose of agreeing upon the issue or issu;s 1o be arbitrated.

If, within seven (7) calendar days following the initial meeling, the parties 6anno1
agree upon, and sign, a submission agreement, the proceedings may be initiated by the party
requesling arbitration giving a statement in writing 1o the other party specifying only the question
it wishes to submit to arbjtration and the provision or provisions of the Agreement it believes 1o
be invoived therein. I the other party does not believe that the party rquest_ing arbitration has
correctly specified the question, or the provision or provisions involved, it shall submit 1o the
‘party requesting arbitration wi1hin_seven (7) calendar days following the receipt of the said
staﬁamenl from the party requesting arbitration, its own statement specifying only the guestion
and.ithe provision or provisions it believes 1o be involved.

An Impartial Arbitrator shail hear and resolve the matter énd be furnished with a

copy of the submission agreement or copies of the statements of both parties. The Impartial
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Arbitrator shall be selected from a panel or panels submitted to the parties’ representatives by the
Amernican Arbitration Association (Philadelphia Office), consistent wilﬁ the AAA’s standard
selection procedures.

The Impantial Arbitrator shall then confer with the parties’ representatives to
determine a time and place for the hearing. The decision of the Impartial Arbitrator shall be final
and binding upon the parties. The Impartial Arbitrator shall render his/her written opinion and
award within thirty (30) days following the closing of the record of the arbitration bearing, unless
otherwise agrleed by the parties in writing.

The junsdiction and authority of the Impartial Arbit;ator 1o make an award sﬁall
be confined to the interpretation or application of the provisions of this Agreement. The
Impartial Arbitrator shall not have juri-sdicﬁon or authority to make an award which has the
cffect of amending, altering, enlarging or ignoring any section of the Aereement or establishing
or revisipg rates of pay; nor shall he/she have jurisdiction or authority to determine that the
parties by prior practice or implication have amended or added 1o this Agreemeni.

The fees and expenses of the Impartial Arbitrator, the fees of the American
Arbitration Association, and the cost of the hearing room shall be borne equally between the

Union and the Plant.
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ARTICLE VIl
Discharge
Section 1. The Plant agrees that no employee will be discharged except for just

cause. Such cases of discharge or suspension will be discussed with a representative of the
Union before final action is 1akén. The employee involved may attend such discussions if he
wishes.

Section 2. When an employee has been discharged or suspended from work, and .
believes that he has been unjustly discharged or suspended, such employee shall be al]owedr
fourteen (14) days within which to register a complaint and such complaint shall be considered
and dealt with in accordance with the provisions of Article V1, "Grievance Procedure,” beginning
at the Step 3. For the arbitration of a discharge case, the arbitration hearing will be scheduled to
be held within two (2) months of the appointment of the Impartial Arbitrator.

Section 3. If it 35 found at the conclusion of the arbitration procedure by an Impartial
Arbitrator that an employee has been unjustly discharged or suspended, the Plant shél] reinstale
and compensate such employee for time lost at his regular rate, including scheduied overtime
allowance, and any applicable interim rate increases; provided, however, such peniod of payment
shall not exceed nine (9) calendar months. The employee also shall be restored with all seniority

nights and service credit for all time lost.
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ARTICLEIX
Industrial Relations Plans
and Practices
Section 1. - All existing privileges heretofore enjoyed by the employees in accordance

with the following Industrial Relations Plans and Practices of the Company shall continue,
subject to'the provisions of such Plans and to such rules, regulations and interpretations as
existed prior to the si ening of this Agreement, and to such modifications thereof as may be
Hereaﬁer adopted generally by the Company to govern such privileges; provided, however, that
as long as any one of these Company Plans and Practices is in effect within the Company, it shall
not be withdrawn from the employees covered by this Agreement; and provided, Turther, that any
change in the Industrial Relations Plans and Practices which has the effect of reducing or
terminating benefits will not be made effective until one (1) year afier notice 1o the Union by the
Plam of such change:

Career Transition Financial Assistance Plan

Short Term Disability Plan

Pension and Retirement Plan

Special Benefits Plan

Vacation Plan

Service Emblem Plan

Continuity of Service Rules

Treatment of Employees Called or Enlisting for Military Service

Payment to Employees on Jury Duty

Savings & Investment Plan
Total & Permanent Disability Income Plan
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Seclion 2. An employee’s tength of service for consideration of benefits under the
Company’s Industrial Relations Plans and Practices shall be the employee’s continuous service
with the Company, as calculated in accordance with the Company’s Continuity of Service Rules.

Section 3. In addilioh 10 réceiving benefits pursuant 10 the Plans set forth in Section 1
above, employees shall also receive benefits as provided by the Company’s Beneflex Benefits

Plan, subject 10 all terms and conditions of said Plan.
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ARTICLE X
Seniority

Section 1. Seniority of an émp]oyee placed on the Edge Moor Plant roll shall be
calculated and adjusted beginniﬁg with the first day he worked in the Jast period of his unbroken
employment on the Edge Moor Plant, in accordance with provisions (a),.(b), and (¢) of this
Section.

@) When a former employee is re-employed following his termination
because of lack of work, he shall immediately regain the seniority he had accrued prior to his-
termination. It is understood that no seniority credit will be given for the period of time between’
termination and re-employment, and it is further understood that the seniority a former employee

“had at the time of termination because of lack of work shall be used only for the purpose of
,giving. consideration to re-employment during a period limited to two (2) yéars following such
termination.

(b) An employee whose break in length of service is cured by action of the
Plant, shall regain or be credited with the amount of seniority equivalent 1o the length of service
credit of the cure, provided that such cured service must have been for time worked on the Edge |
Moor Plant in order 10 be credited as senioﬁty.

(c) The seniority of an emp]oyee- shall be adjusted by deducting the time lost
due 10 leave of absence without pay, except that limé,]osl or leave of abéence granted because of

illness or injury or military service will not be deducted.
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Section 2. The senionity of an employee shall be automatically broken and terminated
in case of:
1. Discharge for just cause;
2. Discontinuance;
3. Voluntary quit;
4. Termination because of lack of work; _
5. Absence in excess of sixteen (16) consecutive days not covered by leave
of absence; or
6. Failure 10 return to work following expiration of leave of absence.
Section 3. In matters affecting terminations because of lack of work, bumping during

a reduction of force, transfers, demotions and promotions of employees and re-employment of
former employees, including temporary assignment of expected duration Jonger than three (3)

months, the following factors shall apply:

1. Seniority;
2. Ability, skill, efficiency, knowledge and training; and
3. Physical fitness to perform the essential functions of the job, with or

without reasonable accommodation (only in cases of re-employment,
transfers, demotions and promotions).

In cases where the candidates have approximately the same qua]iﬁcaiioné as determined
by factors (2) and (3), seniority shall govern.
Section 4. (a) Permanent job openings in the bargaining unit will be posted from

Tuesday to Tuesday (3:30 p.m. 10 3:30 p-m.) the following factors will apply:

1. Seniority;
2. Ability, skill, efficiency, knowledge and training; and
3. Physical fitness to perform the essential functions of the job, with or

without reasonable accommodation (only in cases of re-employment,
‘transfers,, demotions and promotions).
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In cases where the candidates have approximately the same qualifications as determined

by factors (2) and (3), seniority shall govern.

() The applicant who accepts and is awarded a posted job based on’

qualifications and seniority must go to that posted job unless:

1. | 180 calendar days have elapsed without the applicant being moved 1o the
job, at which time he will be afforded a ninety-six (96) hour opportunity to
withdraw his application. The applicant will be given subsequent
opportunities to withdraw his application at 30 day intervals if movement
has not taken place.

2. He becomes the successful applicant on another posted job.

(©) Temporary job openings which are expected 1o exist for longer
than three (3) monﬂm will be posted according to the same procedure as permanent jobs.

(d) Temporary jobs shorter than three (3) months’ duration, and
temporary jobs pending the transfer of the successful applicant for a posted Jjob, will be filled by
an employee deemed qualified by the Plant.

Section 5. A successful applicant who does not berfom] satisfactorily in the judgment
of the Plant on his new job during a trial period of ninety (90) calendar days or less, will go back
10 his former job, and ail other moves that were made as a result of the opening will revert to
lhefr former status.

Section 6. An emp]oyee who is or has been transferred out of the bargaining unit into

a non-bargaining unit position, and who is Jater forced out of his position and seeks 1o retumn to

‘the bargaining unit, shall be credited with seniority for all time spent both inside and outside the
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bargaining unit and that seniority will be used for purposes of bidding inlo a vacant bargaining
unit position that has been posted. However, during the first year after returning to the
bargaining unit pursuant 1o this Section, only plant seniority within the Bargaining unit will be
used for purposes of reductions of force and related job bumping.

Section 7. Should any difference arise with respect to the promotion, demotion,
termination because of lack of work, or transfer of an employee, or re-employment of a former

~ employee, such difference may be treated as a grievance under Alrt'ic}e VI of this Agreement.
Promotions 1o supervisory positions or to jobs outside the scope of this bargéinjng unit shali be
solely a function of the Plam, and, therefore, such action shall not be subject to the 4erms of this
Agreement.

Section 8. A new employee shall not benefit from senjority provlisions dﬁring the first
six (6) calendar months of service, but after cdmpielion of the first six (6) calendar months of
service, his senionity shall be established as .of hiring date.

_ During this probationary period of six (6) calendar months, a new employee may be
lerminated in the sole discretion of the Plant, and such action shall not be subject 10 the terms of

this Agreement.
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ARTICLE Xi
Hours of Work and Overtime Premiums
Section 1. Provisions Applicable to all Employees Covered by this Agfeement:

(a) The regular workday foy 12 hour shift employees shall begin at |
6:00 A.M. and shall end the following day at 6:00 A.M., and for day employees shall begin at
7:00 A..M. and shall end the following day at 7:00 A.M., except in cases where the Plant may
designate otherwise with respect to any individual employee or group of employees.

(b) The regular workweek for 12 hour shift employees shall begin
Monday at 6:00 A.M., and for day employees shall begin Monday at 7:00 A.M., and shall end
the following Monday at the same hour, except in cases where the Plant may designate otherwise
with respect to any individual employee or group of employees.

(c) The working hours of day employees shall Be from 7:00 AM. to
3:30-P.M., with one-half hour unpaid Junch period. The working hours of 12 hour shift
employees rshall either be from 6:00 AM. to 6:00 P.M., or from 6:00 P.M. to 6:00 A.M., with
one-half hour pai& lunch period. Séhedu]es other than these may be established by the Plant and
will be discussed with the Union.

{d)  Forthe purpose of determining the sixth or seventh day worked in
éworkweek, an employee shall be considered 1o have performed a day'’s work when:

(1) The employee works his regularly scheduled working hours

ina workday;
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Omn any workday, the employee works any time or reports
for assigned work and is sent home because of lack of work
or other reason beyond his control, provided that if the
employee in either of these cases absents himself for any
part of his full schedule of work without justifiable cause as
determined by the Plant, that day shall not be counted as a
day worked;

On any holiday which falls on a day in the employee's
regular schedule of work in that work week and occurs
prior to the sixth day worked, and the employee is required
10 take the day off solely because it is a holiday: provided,
however, that a holiday occurring on an employee's day of
rest shall not be counted in determining the sixth or seventh
day worked in a work week. if the employee scheduled 1o
work on such a holiday is absent, he shall not receive credit
for it as a day worked;

An employee works beyond his norma) shifi into his
regularly schedu]ed day of rest 10 the extent of four (4) or

more hours. Inno case shall an employee receive credit for

“more than one (1) day worked in any workday.

Vacation occurring prior to hours over 40, or 6% oy 7% day
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{6) Emergency military duty occwrring prior 1o hours over 40,
or 6™ or 7" day

()] Jury duty

Section 2. Overtime Provisions for non-exempt salaried employees:

(a)  -Overtime shall be paid at one and one-half (1 Y2} times the
employee’s regular rate. When more than one rate is applicable 10 the same hours of work, the
rates shall not be pyramided, but only the highest single rate applicable shall-be paid. When one

" and one-half (1 %), two (2), or two and one-half (2 '4) time rates are paid for hours worked, such
hours will be considered overtime hours.

)] For day Workers, overtime shall be paid for:

{1) All hours worked in excess of eight (8) hours in any
workday, or in excess of forty (40) hours in any work week,
whichever provision produces the greater amount of pay;

) All hours worked on the sixth day worked in a work week,
subject to provisions of Section 1(d)(3) of this Article;

3) All consecutive hours worked by a vacation relief employee
in excess of eight (8) straight time hours in any consecutive
twenty-four {24) hour period.

4) Work outside of regularly scheduled working hours, except
when the hours worked outside the schedule are at the’
employee’s request.

{c)  For day workers, overtime pay at two (2) times the employee's
regular rate shall be paid for all hours worked on the seventh day worked in the work week.

(d) For twelve (12) hour shift employees

(1) Employees working 12 hour shifis shall be paid pursuant

to the following table:
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WEEK IN WHICH THE FOLLOWING SCHEDULE IS TOTAL TOTAL
" WORKED ‘ HOURS HOURS
— : WORKED |  PAID
MON | TUES | WEDS | THURS | FRI1 | SAT | sUN :
1 13 1 1 48 52
|2 2 36 42
2 1 11 a4 54
2 2 2 36 36

(2) Employees working 12 hour shifis shall be eligible for

overtime pay for additional hours worked under the

following circumstances:

(i)
(i1)

(1)

@(iv)

All hours worked in-excess of twelve (12) in any

workday, :

Work outside of regularly scheduled working hours,

excepl when the hours worked outside the schedule

are at the employee’s request.

Employees working the three (3) day or thirty six

(36) hour workweek: -

(A)  Day Four — Employee receives time-and-a-
half his regular rate;

(B)  Day Five — Employee receives double his
regular rate for hours worked;

(C)  Day Six — Employee receives time-and-a-
half his regular rate;

(D)  Day Seven — Employee receives time-and-
a-half his regular rate.

Employees working the four{4) day or forty eight

(48) hour workweek: '

(A)  Day Five — Employee receives time-and-a-
half his regular rate;

(C)  Day Six — Employee receives double his
regular rate for hours worked;
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(D)  Day Seven — Employee receives time-and-
a-half his regular rate.

Section 3. Assignment of Overtime. The Plant reserves the right to slchedu]e and
~ Tequire overtime work 1o the extent it deems necessary or desirable.

Overtime opportunities will be offered first to the senior eligible qualified
émp]oyee(s) on the overtime list within the work group in which the overtime opportunity
occwrs. An employee may refuse 1o work overtime if there are sufficient qualified jﬁnior

- eﬁqp]oyées available within that work group. The least senior qualified employee(s), however,

_ shal] be required ("forced") to perform overtime work, should the other, mare senior employees
to which it is offered refuse. Forced overtime will rotate in reverse seniority {(junior person up),
in order fo equalize the assignment of forced overtime.

Employees forced 1o work overtime will be provided with a minimum of four ()
hours of work, if so desired by the employee. Employees will not be foreed 1o work more than
sixteen (16) hours of overtime per week. Employees will not be forced to work overtime in the
event of a personal emergency off-Plant, provided that this is not abused.

The Plant shall provide an employee with transportation to his local residence
when he is released from "forced" overtime work, provided the employee has no otheér means of
transportation.

In the event that the Plant, as a result of a good faith error, fails to offer overtime

10 the appropriate employee in accordance with the above outlined procedure, that employee
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shall be offered "make up" overtime work, scheduled at a mutually convenient day and time; the
'emp]oyee will perform any work assigned.

Section 4. The Plant retains the right 10 assign overtime outside of the above-outlined
procédure in the event of an emergency.

Section 5. {a) Any employee receiving an overtime opportunity by telephone who
fails 10 answer the cali shall be considered 10 be unavailable for the oppo.mmjty. The Plant will
leave a message, if applicable. The Plant s not required to wait for a response. Nothing in this
section shall be construed 1o requiré that the Plant do more 1han cail an employee’s home
telephone number to offer the overtime opportunity.

(b) Al qualified employees in the appropriate work group will be called
before subcontractors are assigned 1o do the work.

Section 6. Working Through Lunch Period. If an employee is asked by the Plant (o
work through an unpaid Junch period and completes his full scheduled day, the employee has one
of the following options with concurrence of supervision:

(a)  Leave early the same day (30 minutes).
(b)  Take regular pay i.e. eight hours straight time plus %2 hour overtime.

(c) Take the time (30 minutes x 1.5) off or another day during the same work
week. '

(d) Employees working through Junch will be given a hunch break following
their completed assignment.

Section7. Al qualified employees within the work group will be called before a

lemporary supervisor is called in for the purpose of performing overtime work within his/her
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skill. A nonexempt plant employee is considered a temporary supervisor from the time he/she
’ rjcc'eives detailed rate until he/she is returned to his/her normal duties, i.e.,. when the supervisor
returns.

Section 8. if emp]oyécs work outside their work group on either holdover, call-in or
scheduled overtime, they remain eligible for overtime in accordance with Section 3.

Section 9. Holdover/Job Continuity - Employee(s) working on the job, if neéded,
will be asked to work overtime first. If additional help is required, the opportunity to work will
be offered consistent with the procedures described in Section 3, above.

Section 10.  No overtime shall be paid unless. such overtime work has been specifically
authorized by Plant management.

Section 11.  Wash-Up Time. A five {5) minute wash up period will be provided to all
employees prior 1o break time, Junch time and quitting time.

Day employees working in the field will be permitied back in 1heir shops at 11:53
© am. and will normally leave their Job sites at 11:50 a.m. However, appropriate travel time will
be afforded for those working n remote ﬁreas.
| Employees Jeaving the Site for lunch or at quitling titne may do 50 5 minutes

‘before Lunch and Quitting Time, in lieu of wash-up time.
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ARTICLE XII
Holiday Pay
Section 1., A non-exempt salaried employee who works on any of the holidays

desi gnaled below shall be paid o.verlime pay at one and one-half (1 %) times his regular rate for
all hours worked in addition to a holiday allowance equivalent to pay for regularly scheduled
working hours not to éxceed eight (8) hours at his regular rate; or he shall be paid overtime pay
at two and one-half (2 %2) times his regular rate for such holiday hours worked, whichever yields
the greéter pay:

New Year's Day

Good Friday

Memorial Day

July Fourth

Labor Déy

“Thanksgiving Day

Day After Thanksgiving Day

December 24th

Christmas Day

Two (2) Personal Holidays

' When any of the foregoing holidays, except December 24th, falls on Sunday, the

following Monday shall be observed as the holiday by all employees regularly scheduled to work

on a Monday through Friday basis. When December 24th falls on Sunday, the following
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Tuesday shall be observed as the holiday by ail employees regularly scheduled 1o work on a
Monday-through Friday basis.

When any of the forégoing holidays falls on a Sunday, the holiday shall be observed on a
Saturday for non-exempt salaried employees working the holiday. The exception 1o this is if
Christrnas day falls on a Sunday. ‘In that case, the holiday shall be observed on the preceding
Friday for no.n-exempt salaried employees who work on the holiday.

When ény of the foregoing holidays fall on Saturday, the preceding Friday shall be
observed as the holiday by all employees regularly scheduled 10 work on a Monday lhrough
Friday basis. All other employees will observe such holiday on Saturday. When Christmas Day
falls on Saturday and is observed on Friday, the December 24th holiday will be observed on the
preceding Thursday.

Holiday hours shall coincide with the regular workday, as defined in Section 1 of Article
X1.

Section 2. Pay for hours equivélem 1o regularly scheduled hours not 1o ex-ceed eight
{8), at the employee's regular rate, sﬁal] be paid to an hourly wage roll employee for a holiday on
which he does not work, provided such employee:

(@)  Does not'Wé'rk the holiday for the rea‘soﬁ that

(1)  Heis required by Management 10 take the day off from work solely
because it is a holiday, or

(2)  The holiday is observed on one (1) of his scheduled days of rest
{an employee on vacation, leave of absence without full pay, or
absent from work for one (1) week or more due to a shutdown of
equipment or facilities or conditions beyond Plant's control, shall
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not be considered as having "scheduled days of rest” during such
peniods of absence), and '

b) Works on his last scheduled working day prior 1o the holiday and on his
next scheduled working day following the holiday unless excused by Management from work on
these days.

Section 3. The hours for holidays not worked under Section 2, ltem (a)(2) above,
shall not be used in computing overtime payable for hours worked in excess of forty 40) in a
' wbrk week.
Section 4. Postponed Holiday ‘Guidelines.

(@) A holiday (other than personal) may be postponed if:

) A holiday falls on the employee’s scheduled day of rest and the
employee does not choose to be paid; he may choose 1o take a day
(8 hours) off at another time;

{2) A day the employee is scheduled to work eight hours or more and
does not choose to be paid the holiday allowance of eight hours;
the employee may choose 10 receive one and one-half his regular
rate for the first eight hours work plus a postponed holiday in lieu
of the eight hours holiday allowance.

(b)  The following criteria for postponing the holiday must be met:

(1 The holiday must be cither a day on which the employee works
eight hours or a scheduled day of rest, and

.(2) An employee wishing 10 postpone the holiday must notify
supervision during the week in which the holiday falls.

(c) For day-workers and those on the eight-hour shift, no more than six (6)

postponed holidays may be banked at any one time. For shift-workers on the twelve-hour shifi
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schedule, no more Ihén six (6) postponed holidays may be banked at any one time (atotal of 48

hours for four (4) 12-hour postponed holidays).

{d)

Guidelines for 1aking the postponed holiday are as follows:

()

2

3)

4

()

(6)

(7

Requests for scheduled postponed holidays will be considered only
if there is no overtime incurred. Normal relief operating priorities,
and guidelines for postponed holidays apply on all other shifts.
The postponed holiday will not be granted if it interferes with
production or work efficiency.

A postponed holiday must be scheduled after the observed holiday
and before December 3 of the year in which the holiday falls.
Requests will be considered on a "first come, first served” basis;
however, they will not take precedence over scheduled full weeks
or spli vacations where proper notification has been given.

If an employee is terminated for any reason or the time limit
expires and the employee has not taken the postponed holiday, an
allowance of eight hours pay at the regular rate will be made. This
allowance will not be used to compute 6th or 7* day pay.

Postponed holidays may be taken on any day except Sunday, days
of vacation or other holidays; however, shift workers should note
the following item (5).

Pay for Holiday allowance: The postponed holiday is an 8-hour
allowance: Shift workers taking a postponed holiday or a personal
holiday on a Thursday when they would normally receive 1 %
times pay, will not have the % times pay overtime payment
deducted from their next pay check, i.e., they will not lose 4 hours
of pay. (8 hours at % time = 4 hours).

Employees who have scheduled a postponed holiday and then.
move to another work group, thereby causing scheduling conflicts
must choose other days.

2

Postponed Bqlidays cannot be rescheduled once they have started
(notification of disability, death in family, Jury duty, etc., must be
received prior 1o the start of the day in the normal manner).
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(8)  Employees off on postponed holiday will not be considered for
overtime on that day (7 a.m. 10 7 a.m. for those on the 8-hour
schedule; 6 a.m. to 6 a.m. for those on the 12-hour schedule) unti}
all other qualified employees are considered.
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ARTICLE X111
Wages
Section 1. General rates of pay and/or rates of pay for new job classifications will be

subject to diséussion between Ihé Union and the Plant at any nutually convenient time, aﬁd na
general changes will be made in general rates of pay without prior consultation between the Plant
and the Union.

Section 2. Either party to this Agreement may open ﬁegoliaﬁons in connection with
general raies of pay and/or rates of pay for new job classifications on sixty (60) days' written
notice to the other party. |

Section 3. (a) Employees regularly scheduled to work on shifis shall be paid, in
addition 1o their base rate, the shift differential applicable 10 the hours worked, as follows:

(H For all hours worked on the afiernoon eight (8) hour shift (3:00
P.M. 10 11:00 P.M.), a shifi differential of sixty-nine cents ($ .69)
per hour shall be paid.

{2}  For all hours worked on the midnight eight (8) hour shift (11:00
P.M. 10 7:00 A.M.), a shift differential of one dollar and seven

cents ($1.07) per hour shall be paid.

(3} For all hours worked on the eight (8) hour day shifi (7:00 AM. to
3:00 P.M.), no shift differential shall be paid.

(4} For all hours worked on the evening twelve (12) hour shift (6:00
PM to 6:00 AM), a shift differential of one dollar and seventeen 7
cents ($1.17) per hour shall be paid.

(5) For all hours worked on the day twelve {12) hour shifi (6:00 AM to
6:00 PM), no shift differential shall be paid.
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(6)  When an employee's regularly scheduled shift includes work in
more than one of the periods specified in (1), (2) or (3) of this Sec-
tion, his shift differential shall be determined by either method (i)
or (i1) below, whichever yields the greater amount of pay:

() he shall receive the shift differential applicable to the hours
worked, or

(i)  he shall receive for all hours worked, the higher shift
differential, if any, applicable to the period in which he
works four (4) or more hours.

{b).  When a day worker works hours outside of his regular schedule, he shall
be paid the shift differen izl applicable to such hours worked.

Section 4. {a) An employee called in by the Plant outside his regularly scheduled
siu'ﬁ shall receive a "call-in" allowance of either: (a) three (3) hours' pay at his base rate plus
applicable shift differential, if any, in addition to any other payment to which he may be entitled;
or (b) a minimum of four (4) hours' pay at his base rate, whichever yields the greater amount of
pay.

(b) Whenever a change of an employee’s regularly scheduled workjng hours
occurs without forty-eight (48) hours prior notice, a change of schedule allowance of one and one
half (1 ¥2) times his regular rate of pay is to be paid for those hours worked on the first day of the
new schedule. However, a change of schedule allowance will not be paid in the event of (1) a
promotion or demotion {excluding temporary assignments); (2) relief for vacation of non-exempt
sé]ary personnel; (3) personal request; (4) retumn to work after a shutdown; (5)-reﬁ1rn 10 original
schedule; (6) successful applicants for an advertised Jobs; or (7) reassignment during vacation

shutdown.
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() Anemployee requested to work beyond the end of his regularly scheduled
working homs, shall be given a minimum of thirty minutes' notice of such holdover prior to the
énd of the sbhedu]éd working hours; 1f the employee does not receive this notice, an a]]pwance
equal 10 one (1) hour's pay al regula: rate shall be paid, in addition to oveﬁime pay eamed. Late
‘re]ief and similgr situations beyond Management's control are excluded and will not warrant
payment of this allowance.

(d) An employee held over at least 15 minutes beyond his regular shift shall
be provided the opportunity to continue to work at least two (2) hours. This does not apply if the
holdover is caused by late reljef’

Section 5. After a two (2) weeks' training period, a non-exempt salaried employee
who has been selected for a job will receive the rate of that job, provided that in the opinion of
the Plant, he is qualified 10 perform the job, except for permanent transfers to Relief Operator
jobs. On those jobs, the employee will receive the full rate of the job when he is gualified 10
cover all the job(s) or afier two (2) months’ time on the job, whichever happens first.

Section 6. An employee who reports on time for regularly scheduled work and has
not been previously notified 1o remain away from work shall be worked as scheduled, or in lieu
thereof, shall be.sent home immediately and recejve an allowance of four 4) Loﬁs' pay at his
base rate plus applicable s]ﬁﬁ 'diﬁ"eremia], if any.

Section 7. In the case of death of a member of the immediate family of an employee,

the Plant will grant as an excused absence such time as may be needed in connection therewith.

A maximum of three (3) working days from the day of death to and including the day after the
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funeral, but in no case extending beyond the day after me ﬁﬁera], which are regularly scheduled
days of work for the employee, shall be paid for at the employee's regular rate for the numbef of
hours ';ha1lw0u}d normally have been scheduled for that day, but such hours paid for shall not be
considered as hours worked in computing overtime payable for hours worked in excess of forty
(40} in any work week, nor shall such days be counted as days worked in determining whether an
employee has worked a sixth or seventh day in the regularly scheduled work week [thirty-six
(36) or forty-eight (48) hours for shift workers.].

For the purpose of this Section, a member of the employee's immediate family
shall be li_miled to father, mother, husband, wife, brother, sisler, son, daughter, or current mother-
in-law or father-in-law. No more than three (3) days' pay shall be given should more than one
(1) death occur in the family within any three (3) day ﬁeﬁod.

An employee who is excused from work to atiend the funeral service in
connection with the death of his grandparent, grandchild, son-in-law, daughter-in-law, or current
brother-in-Jaw or sister-in-law shall be paid his regular rate of pay for regularly scheduled hours
of work up 10 a maximum of one (1) working day. Current brother-in-law and sister-in-law are
defined as the spouse of the employee's brother or sister and the brother or sister of the
employee's current spouse.

No ]f;ave or allowance shall be granted in the case where, because of distance or
other cause, the emiployee does not attend the funeral of deceased. Notice of such deaths must be

given 1o the employee's supervision as soon as is reasonably possible.
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Section 8. Emp]oyees performing work considered “special assignment,” defined as
temporary work outside of the _bargaining unit, including temporary upgradé 10 asupervisory
position, will receive a ten percent (10%) increase above the top rate base pay for the period of
time while in the special assignment. The duration of the special assignment must be at least a

full day (8 hours) to be eligible for the 10% raie increase.
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ARTICLE X1V
Miscellancous Provisions
Section 1. The established Plant practice with respect 10 -providing clothing for

employees in effect on the day this Agreement is signed shall be continued, reserving, however,
the right of the Umion or the Plant 1o review and change these practices at any mutnally
convenient time.

Section 2. No detrimental notation shall be made on the employee interview record
of an employee or other record that serves the same purpose unless the emﬁ]oyee: and his Union
representative if the employee so desires, are notified that such notation is 10 be made and an
opportunity is given the employee 1o present any reason why such notation should not be made.

Section 3 -- Clothing Allowance.  The Plant will provide a three hundred dollar
(3300.00) annual cash allotment for clothing (the "clothing allowance”) 10 employees who are

. regularly engaged in work that may cause abnormal wear 1o their clothing, permanently assigned
to 'operalions, mainlenancre, R&D, 1.S., respiratory protection technician or stores c]asﬁiﬁcaﬁons
(the "eligible classifications™) on the payday immediately following April 30“‘ of each year of
this Agreement. In the event an employee begins permanent emp]oymeﬁl in an eligible
claésiﬁcation after April 30®, the clothing allowance will be prorated, i.c., one twelfih (1/12) of
the clothing allotment will be paid for each month worked in the eligible classification afler April
30%

The Plant will provide a safety shoe allowance of up to $100.00 per employee,

and up 10 $115.00 for welders, to obtain safety shoes twice per year. Alternatively; basic stock

[729]



USCA Case #16-1357  Document #1672187 .Filed: 04/21/2017  Page 206 of 3647

FINAL
JUNE 1, 2000
Page 42

shoes will be provided at no cost to employees. Employees ordering approved styles, exceeding
the shoe allowance, will pay the difference in price between the shoe ordered ﬁnd the basic shoe
allowance.

Section 4 - Meal Allowance. Day employees who work four 14) hours or more beyond
their regularly scheduled working hours, and shift employees who work two (2) or more hours
beyond their regularly scheduled working hours, shall receive a ten dollar ($10.00) meal
allowance.

Section 5 - - Adverse Weather. 1n the event of an adverse weather condition, as
determined by the plant, the following shall apply:

(a) Employees who have difficuity reporting for work at their scheduled starl
time are required 1o contact their supervisor and make every reasonable effort to report for work
as close to their scheduled start fime as possible. Employees will be paid only for hours worked,
subject 10 Article X1, Section 6. The Plant may granl an appropriate grécc penod for lateness
due 10 adverse weather conditions.

(b)  Non-essential employees who are unable to report for work due to an
adverse weather condition are required 10 contact their supervisor and may request to use a
personal holiday, split vacation, postponed holiday, if applicable, or a day off without pay.
Requests will be granted at the lP]ant’s discretion.

For purposes of this Adverse Weather Section, a non-essential employee shal] be

defined as an employee whose duties are not directly related 10 the Plant’s operating
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requirements on the day that an adverse weather condition exists, as determined by the Plant.
‘The Plant will notify non-essential employees of their status via the Plant’s 373 message system.

{c) If an employee requests, and is given, permission to take the d'ay off
without pay due 10 an adverse weather condition, the partial day or full day off can be worked on
an-alternative day during that work week at the Plant’s discretion.

(d) The Plant may offer employees the option 1o leave priorio the end of their
scheduled shift, if busiﬁess nceds permit. Employees will be paid only for hours worked unless
an aI]owange is given at the discretion of the Plant Manager or his/her designee, subject 1o
Article X111, Section 6.

Section 6. Safety Commitice: The Union shall designate a representative 10 serve as

a member on the Plant PSM Commitiee.

Section 7. Each bargaining unit employee will be provided with a copy of this

Agreement by the Plant.
Section 8. The Plant will replace (in kind) an employee’s personal 10ols that are
broken, Jost, stolen and or need replacing for safety reasons. In certain circumstances, when

deemed necessary by Management, an upgrade in the quality of a tool will be authorized.
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ARTICLE XV
Bulletin Boards

Bulletin boards will be made available 10 the Unjon at mutually agreed upon Jocations.

Notices shall be restricted 1o the following types:

2 LD KDY

_ Notices of Union recreational and socjal affairs;

Notices of Union elections, appointments, and results of elections;
Notices of Union meetings; and

Minutes of meetings of Union membership, and minutes of meetings with
the Plant,

Any/all literature of a derogatory and/or inflammatory nature is prohibited.
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ARTICLE XV]
No Strnke And No Lockout

Section 1. (a) During the term of this Agreement, there shall be nostrikes of any kind,
including sympathy strikes, work stoppages, slowdowns, or interruptions of work of any kind, on
the part of the Union and/or its members, for any reason, nor lockout on the part of the Plant for
-any reason. In exchange for the Union’s agreement not 1o strike during the term of this

. Agreement, the Plant agrees that all disputes that arise under this Agreement, inchiding
interpretation thereof, shall be setiled as specified in Article V1, entitled "Grievance Procedure. "
(b) However, the parties agree that the no-strike/no lockout provisions of this
Section shall not apply in the event of wage/rate negotiations as provided in Article X]11,
Sections 1 and 2, above.

Section 2. The Union further agrees that in the event an employee ora group of
employees instigates and/or takes part in any strike, as defined in' Section 1, above, that the
Union officers, stewards and representatives will not, in any way, participate in'aﬁy sﬁch activity.
The Union shall promptly disavow in Writing any such action on the part of the employee or
employees and the Union furthér agrees that it shall, through its officers, stewards and

: %epresen1atives make all reasonable efforts in order to terminate any such work interruption or
nterference. So long as the Union in g0ood faith fulfills its responsibilities under this section,

there shall be no lability on the part of the Union under this Agreeménl.

[733]



USCA Case #16-1357 Document #1672187 Filed: 04/21/2017 Page 210 of 364

FINAL
JUNE 1, 2000 .
Page 46

Section 3. Any individual, or group of individuals participating in such activity as
has been described in the preceding sections, shall be subject to disciplinary aétion, up 1o and

including discharge.
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ARTICLE XVl
Scope of The Agreement
Seclic;n ) -- Duration. This Agreement shall become effective at 12:01 a.m. June 1, 2000,
and shall continue in full force and effect through 11:59 p.m. May 31, 2003. Thereéfler, 1t shall
renew 1self automatically and continue in full force and effect from year to year, unless writien
noticf: of an election 1o terminate or modify this Agreement is given by one party 1o the other at
least sixty (60) days prior 1o the expiration date.

Section 2 -~ Separability. 1 any provision of this Agreement, is, at any time during the

life of this Agreement, in conflict with any law, such provision shall become invalid and
unenforceable, but such invalidity or nnenforceability shall not impair or affect any other

provision of this Agreement.
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IN WITNESS WHEREOF the PLANT and the UNION have caused these presents to be

executed by their duly authorized representatives on the 1 day of June, 2000. -

E.1. DU PONT DE NEMOURS
AND COMPANY, INC.

(L0524

* Paul Cronshaw, Plant Manager

Witness:

Feank a q\m\\\ am

%4/7?/#

PAPER, ALLIED-INDUSTRIAL,
CHEMICAIL AND ENERGY

WORKERS INTERNATIONAL UNION,
LOCAL 2-786

etk 5l
%W/ i

R‘ég;mond Biliski, Vice President

py Al ,//,/f/

Mark Schilling
Chairman Contract Commmee

PAPER, ALLIED-INDUSTRIAL,
CHEMICAL AND ENERGY WORKERS
INTERNATIONAL UNION

T

P

J(—‘: = e}

Arthur Wilson
International Representative
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APPENDIX A
SUPPLEMENTAL AGREEMENTS
Supplemental Agreement chmding 1hé Transformation Process (dated 6/ ]/OOj
| Supplemental Agreement re 'Saﬂ;,ty Issues (dated 6/1/00)
Supp}emema] Agreement - Union Business (dated 6/ 1/00})
Supplemental Agreement - Bump and Bid Procedures (dated 6/1/00)
Agreement on Line Break Procedure (dated 3/13/00)
Agreement on Vessei Entry Confined VSpace (dated 8/13/99)
Supplemental Agreement on Bargaining Unit Policies (dated )

Supplemental Agreement - Performance-Based Compensation for Edge Moor (dated 6/1/00)

72384)1-4

[737]



. USCA Case #16-1357/  Document #1672187 Filed: 04/21/2017  Page 214 of 364

BENEFLEX

FLEXIBLE BENEFITS PLAN

Originally Adopted - January 1, 1992

E. I. du Pont de Nemours and Company

[738]



USCA Case #16-1357  Document #1672187 Filed: 04/21/2017 Page 215 of 364

BENEFLEX
FLEXIBLE BENEFITS PLAN

I. PURPOSE

The purpose of this Plan is to provide eligible
amployees with the opportunity to choose among the types and
levelz of benefite available to them under this Plan, fTha
portion of thig Plan that conzists of qualified benafits ls
intended to qualify ag a "cafeteria plan" under Section 125 of
the Internal Revenue Code. Any benefits that are not
qualified benefits under Section 125 are not intended to be
included within the "cafetaria plan” and are offared outside
of the "cafeteria plan". This Plan is established for the

exclusive benefit of employaes, thelr covared dependents and
their beneficiaries.

IT. DEFINITIONS

l. The term "Code" means the Internal Revenue Code of
19846, as amended.

3. The tern "Company” means E. I. du Pont de Nemours
and Company, any vholly owned subgidiary or part
thereof and any partnership or joint venture in
which E. I. du Pont de Nemours and Company is joineq
which adopts this Plan with the approval of the

Company, or such person or perzons as the Company
nay designate.

3. The ternm "employee" means a "Full Saervice Employse"

a8 such term ig defined in the Company's Continuity
of Bervice Ruleg,

4. The term "Plan" means the BeneFlex Flexible Renefitsg
Plan as get forth herein, with any and all
amandments harato,

5. The term "Plan Year" means the calendar year
January 1 through Dacember 31.

III. ELIGIBILITY '

Employees are eligible to participate in thig plan
without regarg to length of Company service.
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VI, BENEFLEX DOLLARS

Each Plan Year, the Company will make avallabla to sach
eligible employee an amount of ReneFlex Dollars which the
employee may elect to apply toward the price of the benefit
plans in which the employee electe to participate,

An employee may elect to receive in cash that portion of the
BeneFlex Dollars available to him and not applied to the price
of the henafits alected.

No interest will be credited to or paid on BeneFlex
Dollars made avallable to employees,

VII. EMPLOYEE CONTRIBUTTIONS

Each employee may elect to authorize deductiong frem or
to reduce his compensation or elect to do both during a Plan
Year in such amount az is required to cover the price (aftar
the application of BeneFlex Dollare) of any BeneFlex plan
‘elected by the employes for the Plan Year in accordance with
the provisionas of Section VIIT. Employea contributions =hall
be made by a reductlen in the employee's taxable compensation
to the extent the benefits elected are excluded from taxation
under the Code and by after-tax deduction where the elected
beneflt is not exempt from taxatlon under the code.

VIII. ELECTIONS

Prior to the commencemant of sach Plan Year, the Company
shall provide each eligible employee with information that
indicates the amount of BeneFlex Dollars available to each
employes, Each employee shall alect the amounte of any salary
reduction or deduction required to cover the cost of the
beneflta elected, The aleotlona shall be effective on the
first day of the Plan Year to which they apply except for
those employees who are permitted to make elsctions after the
commencement of a Plan Year, in which case the elections will
be effeotlve no earlier than the first day of tha month
following the election, unless otharwise gpacified in the
benefit plang incorporated herein.

Ix. FATLURE TO ELECT

An eligible employee falling to make an election on or
before the specified due date shall be desmed to have made tha
elections specified as default elections,
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X IRREVOCABLE ELECTIONS

Elections made under the Plan (or deemed to have bean
made under Section IX) shall be irrevocable and binding for
the balance of the Plan Year, provided, however, that such
election may be reveoked or changed progpectively, as to the

balance of the Plan Year as specified in the benefit plans
incorporated herein.

X1, NONDISCRIMINATION

This Plan is intended not to discriminate in favor of
highly-compengatad participants as to eligibility to
participate, contributions, benefits or coverages, and to
comply in this respect with the requirements of the Code., If,
in the judgment of the Company, the operation of the Plan in
any Plan Year results in such discrimination, the Company
shall exclude from coverage under this Plan such highly
compensated participants or reduce such contributions,

. benefits or coveragese under thie Plan, ag shall be necesgary -
to assure that, in the judgment of the Company, this Plan
thereafter does not discriminate,

XITI. ADMINISTRATION

The Company is the Plan Administrater. The Company
shall have the authority to control and manage the operation
and administration of this Plan and to designate ona or more
persons to carry out the responsibilities of the operation and
adninistration of thie Plan. The Company shall have the
discretionary right to determine ellgibility for benefits
hereunder and to construe the terms and conditions of this
Plan. The decision of the Company shall be final with reaspect

to any questions arising am to the interpretation of thie
Plan.

XI11. MODIFICATION OR TERMINATION OF THE 'PLAN

The Company raeserves the sola right to change or
discontinue this Plan in its digcretion provided, however,
that any changse in price or leval of coverage shall bhe
announced at the time of annual enrollment and shall not be
changed during a Plan Year unless coverage provided by an
independent, third-party provider is eignificantly curtailed
or decreased during the Plan Year. Termination of this Plan or
any benefit plan incorporated harein will not be effectiva

until one year following the announcement of such change by
the Company.
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If any provision of this Plan iz or in the future
becomed contrary to any applicable law, rule, regulation oxr
order issued by competent government authority, the Company

reserves the scle right to amend or discontinue this Plan in
itg diseretion without notice.
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BENEFLEX
FLEXTBLE BENEFITS PLAN

L PURPOSE

The purpose of this Plan i3 to provide sligible employees with the opportunity to
choose among the types and levels of bencfits available to them under thig Plan, The portion of
this Plan that conzists of qualified benefits is intended to qualify as a "cafeteria plan” under
Section 125 of the Internal Reverme Code. Ary benefits that are not qualified benefits under
Section 125 are not intended to be ncluded within the "cafeteria plan” and are offered outside of
the "cafeteria plan". This Plan is established for the exclusive benefit of employses, their
covered dependents and their beneficiaries,

11, DEFINITIONS
1, Theterm "Code" means the Internal Revenue Code of 1986, as amended.
2. The term "Company" means E. I, du Pont de Nemours and Company, any wholly
owned subsidiary or part thereof and any partnarship or joint venture in which E,
L du Pont de Nemours and Cormpany is joined which adopts this Plan with the
zpp;oval of the Company, or such person or persons as the Company may
esignate,

3, The term "employee™ means a "Full Service Employee" as such term is defined in
the Company’s Continuity of Service Rules.

4. The term "Plan" means the BeneFlex Flexible Benefits Plan as set forth herein,
with any and all amendments hereto.

5. The term "Plan Yeer" means the calendar year Janwary 1 through December 31,

1. ELIGIBILITY

. Bmployees are eligible to participate in this Plan without regard to length of Company
service.

V. PARTICIPATION

Benefits under this Plan shall not apply to any employee or the dependent(s) of any
employee in a bargeining unit represented by a union for collective bargaining unless and until
collestive bargaining on the subject has taken place and any requisite obligations thereunder
have been fulfilled,

A newly hired employee will he permitted to make elections after commencement of
the current Plan Year in accordance with the entollment procedures specified. Such new
eraployee will have no coverage under this Plan until an ¢lection is made and such new employee
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will have coverage under any benefit plan incorporated herein only to the extent provided in
such plan, '

Participation in this Plan shall terminate when the employes ceases to be an employee,
except that nothing herein shall have any effect on the tights of any employes or beneficiary to
contifmation of group medical plan benefits, as may otherwise be required by Section 4980B of
the Code.

V. BENEFITS

An employee may choose under this Plan to %articipate in the benefit plans described
below. The benefits will not be provided by this Plan but by the respective glﬂnﬂ which are
hereby incorporated by reference into this Plan, The types and amounts of benefits available, the
requirements for participation and the other terms and conditions of such plans ere as eet forth in
the plans.

(1)  BeneFlex Medical Care Plan

{2)  BeneFlex Dental Care Plan

(3)  BeneFlex Vision Care Plan

(4)  BeneFlex Employee Life Insurance Plan

(5)  BeneFlex Accidental Death Tnsurance Plan

(6)  BencFlex Dependent Life Insurance Plan

(7)  BeneFlex Vacstion Buying Plan

(8)  BeneFlex Health Care Spending Account Plan

(9)  BeneFlex Dependent Care Spending Account Plan

(10)  BeneFlex Financial Planning Plan

VL COMPANY CONTRIBUTIONS

., BachPlan Year, the Company will determine the Company Contribution available for
application towards the Benefit Cost of each BeneFlex Plan, The Company will also determine
the Benefit Cost of each BeneFlex Plan. An employee may elect to use the designated portion
of the Compeny Contribution towards other BeneFlox Plans,

VII.  EMPLOYEE CONTRIBUTIONS

Each employee may clect to authorize deductions from or to reduce his conpensation
or elect to do both during a Plan Year in such amount as is required to cover the Benafit Cost
after the application of the Company Contribution of an BeneFlex plan elected by the employee
for the Plan Year in accordance with the provisions of Section VIIL, Employee contributions
ghall be made by a reduction in the employee's taxable compensation to the extent the benefits
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elecied are excluded from taxation under the Code and by after-tax deduction where the elected
benefit i3 not exempt from taxation under the Code,

Vill. ELECTIONS

Prior to the commencement of each Plan Year, the Company shall provide each eligible
employee with information that indicates the amount of Company Contribution available to cach
employee. Each employes shall elect the amounts of any salary reduction or deduction required
to cover the cost of the benefits elected. The elections shall be effective on the first day of the
Plan Year to which they apply except for those employees who are pernitted to make elections
after the commencement of & Plan Year, in which case the elections will be effective in such
manner as the Compeny may prescribe, but only in the event of, and consistent with, a change in
the employee’s family status or benefit coverage related to employment,

IX. FAILURE TO ELECT

An cligible employee failing to make an election on or befors the specified due date
shall be deemed to have made the elections specified as default elections.

X. IRREVOCABLE ELECTIONS

Elections made under the Plan (or deemed to have been made under Section IX) shall
be irrevocable and binding for the balance of the Plan Year, provided, however, that such
¢lection may be revoked or changed prospectively, as to the balance of
the Plan Year as specified in the benefit plans incorporated herein,

XL NONDISCRIMINATION

This Plan ig intended not to diseriminate in favor of highty-compensated participants as
to eligibility to participate, contributions, benefits or coverages, and to comply in this respect
with the requirements of the Code. If, in the judgment of the Company, the operation of the
Plan in any Plan Ycar results in such discrimination, the Company shall exclude from coverage
under this Plan such highly compensated participants or reduce such contributions, benefits or
coverages under this Plan, as shall be necessary to assure that, in the judgment of the Company,
this Plan thereafter does not discriminate,

XII.  ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the suthority to
control and manage the operation and administration of this Plan and to designate one or more
persons to catry out the responsibilities of the operation and administration of this Plan. The
Compoany shall have the discretionary right to determine eligibility for benefits herennder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan.
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XII. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or dizcontinue this Plan in its discretion
provided, kowever, that any change in price or level of coverage shall be armounced at the time
of annual entollment and shall not be changed during a Plan Year ualess coverage provided by
an independent, third-party provider is significantly curtailed or decreased during the Plan Year.
Termination of this Plan or sny benefit plan incorporated herein will not be effective until one
year following the anmouncement of such change by the Company,

If any provision of this Plan is or in the future becomes contrary to any applicable law,
rule, regulation or order issued by compstent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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BENEFLEX
FLEXTBLE BENEFITS PLAN

L PURPOSE

The puzpose of this Plan is to provide eligible employees with the oppottunity to
choose among the types and levels of benefits available to them under this Plan. The portion of
this Plan. that consists of qualified benefits i3 intended to qualify as a "cafeteria plan” under
Section 125 of the Internal Revenue Code, Any benefits that are not qualified benefits under
Section 125 are not intended to be included within the "cafeteria plan" and are offered outside
of the "cafeteria plan", This Plan is established for the exclusive benefit of employees, their
covered dependents and theit beneficiaries,

. DEFINITIONS
1, Theterm "Code" means the Internal Revenue Code of 1986, ag amended,

2, Theterm "Company” means E. L du Pont de Nemours and Company, any
wholly owned subsidiary or part thereof and any partmership or joint venture in
which E, . du Pont de Nemours and Company 1s joined which adopts this Plan
with the approval of the Company, or such person or persans as the Company
mgy designate,

3. The term "employee" means a "Fuil Service Employee" as such term is defined
in the Company's Continuity of Service Rules,

4. The term "Plan" means the BeneFlex Flexible Bencfits Plan as set forth herein,
with eny and all amendments hereto,

5. Theterm "Plan Year" means the calendar yoar J gnuary 1 through December 31.

II1. ELIGIBILITY

. Employees are eligible to participate in this Plan without regard to length of Company
service,

IV. PARTICIPATION

Benetits under this Plan ghall not apply to any employee ot the dependent(s) of any
employee in a bargalning unit represented by a tnion for collective bargaining unless and until
collective bargaining on the subject has taken placs and any requisite obligations thereunder
have been fulfilled.

A newly hired employee will be permitted to make elections after commencement of

the current Plan Year in sccordance with the enrollment procedures specified, Such new
employee will have no coverage under this Plan until an election is made and such new
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employee will have coverage under any benefit plan incotporated herein only to the extent
provided in such plan.

Participation in this Plan shall terminate when the employee ceases to be an employee,
except that nothing herein shall have any effect on the rights of any employee or beneficiary to
continuation of group medical plan benefits, as may otherwise be required by Section 49808 of
the Code.

Y. BENEFITS

An employee may choose under this Plan to participate in the benefit plans described
below, The benefits will not be provided by this Plan but by the respective plans which ere
hereby incorporated by reference into this Plan, The types and emounts of benefits available,
the requirements for participation and the other terms and conditions of such plang are as set
forth in the plans.

(1)  BeneFlex Medical Care Plan

(2)  BeneFlex Dental Care Plan

(3)  BeneFlex Vision Care Plan

(4)  BeneFlex Bmployee Life Insurance Plan

(5)  BeneFlex Accidental Death Insurance Plan

(6)  BeneFlex Dependent Life Insurance Plan

(7)  BeneFlex Vacation Buying Plan

(8)  BeneFlex Health Care Spending Account Plan

(9)  BeneFlex Dependent Care Spending Account Plan
(10)  BeneFlex Financial Planning Plan

(1)  BeneFlex Legal Services Plan

VI, COMPANY CONTRIBUTIONS

Each Plan Year, the Company will determine the Company Contribution available for
application towards the Benefit Cost of each BeneFlex Plan. The Company will also determine
the Benefit Cost of each BeneFlex Plan. An smployee may elect to use the designated portion
of the Company Contribution towards other BeneFlex Plans.

VI. EMPLOYEE CONTRIBUTIONS

Each employee may elect to authorize deductions from or to reduce his compensation
or elect to do both during a Plan Year in such amount as is required to cover the Benefit Cost
after the application of the Company Contribution of any BeneFlex plan slected by the
employee for the Plan Year in accordance with the provisions of Section VI, Employee
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coniributions shall be made by a reduction in the employee's taxable compensation to the extent
the benefits elected are excluded from taxation under the Code and by after-tax deduction
where the olected benefit is not exempt from taxation under the Cods.

VI, ELECTIONS

Prior to the commencement of each Plan Year, the Company shall provide each
eligible employee with information that indicates the amount of Company Contribution .
available to sach employee. Each employee shall elect the amounts of any salary reduction or
deduction required to cover the cost of the benefits elected, The elections shall ¢ effective on
the first day of the Plan Year to which they apply except for those employees who are permitted
to make elections after the commencement of a Plan Year, in which case the elections will be
effective in such menner as the Company may prescribe, but only in the event of, and consistent
with, a change In the employee’s family status or benefit coverage related to employment,

IX.  FAILURE TO ELECT

An eligible employee failing to make an election on of before the specified due date
shall be deemed to have made the elections specified as defanlt elections,

X, IRREVOCABLE ELECTIONS

Elections mads under the Plan (or deemed to have been made under Section IX) shalj
be irrevocable and binding for the balance of the Plan Year, provided, however, that such
election may be revoked or cheniged prospectively, as to the balance of the Plan Year as
specified in the benefit plans incorporated herein,

XI. NONDISCRIMINATION

Thig Plan is intended not to discriminate in favor of highly-compensated participants
a3 to eligibility o participate, contributions, benefits or coverages, and to comply 1n this respect
with the requirements ofp the Code. If, in the judgment of the Company, the operation of the
Plan in any Plan Year results in such discrimination, the Company shall exclude from coverage
under this Plan such highly compensated participants or reduce such contributions, benefits or
coverages under this Plan, as shall be necegsary 1o assure that, in the judgment of the Company,
this Plan thereafter does not discriminate.

XII.  ADMINISTRATION

The Company i3 the Plan Administrator, The Company shall have the avthority to
oontrol and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation end adminisiration of thig Plan, The
Company shall have the discretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with

respect o any questions atiging as to the interpretetion of thig Plan
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X0l MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or diseontinue this Plan in its
discretion provided, however, that any change in price or level of coverage shall be announced
at the time of annual enrollment and shall not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is significantly curtailed or decreased during
the Plan Year, Termination of this Plan or any benefit plan incorporated herein will not be
effective until one year following the announcement o? such change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent government authority, the Company reserves the
gole right to amend or discontinue this Plan in its discretion without notice.
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BENEFLEX
FLEXIBLE BENEFITS PLAN
L PURPOSE

The purpose of this Plan is to provide eligible employees with the opportunity to
choose among the types and levels of benefits available to them under this Plan. The portion of
this Plan that consists of qualified benefits is intended to ualify as a "cafeteria plan” under
Section 125 of the Intemal Revenne Code. Any benefits that are not qualified benefits under
Section 125 are not intended to be inclnded within the "cafeteria plan” and are offered outside
of the "cafeteria plan”, This Plan is established for the exclusive benefit of employees, their
covered dependents and their beneficiaries.

IL DEVINITIONS

1. Theterm "Code" means the Iternal Revenue Code of 1986, as amended,

2. The term "Company” means B, I, du Pont de Nemours and Company, any
wholly owned subsidiary or part thereof and any partnership or joint venture in
which E. I. du Pont de Nemours and Compeny is joined which adopts this Plan
with the approval of the Compény, or such person or persord ag the Company
may designate.

3. Theterm "employes" means & "Full Service Employee" as such term is defined
in the Company's Continuity of Service Rules.

4, The term "Plan” means the BeneFlex Flexible Benefits Plan as set forth herein,
with any and all amendments hereto.

5. The term "Plan Year" means the calendar year Jammary 1 through December 31,

1. ELIGIBILITY

. Employees are eligible to participate in this Plan without regard to length of Corpany
gervice.

v, PARTICIPATION

Benefits under this Plan shall not apply to any employee or the dependent(s) of any
employee in a bargaining unit represented by a union for collective bargaining unless and until
collective bargaining on the subject has taken place and any requisite obligations thereunder
have been fulfilled,

A newly hired employee will bs permitted to make elections after commengermnent of
the cureent Plan Yeor o qecordanse with the enrollment vroredures specified, Such ray-
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empl?ree will have coverage under any benefit plan incorporated herein only to the extent
provided in such plan.

Participation in this Plan shall terminate when the employes ceases to be an employee,
exoept that nothing herein shall have any effect on the rights of any employes or beneficiary to
continuation of group medical plan benefits, as may otherwise be required by Section 4980B of
the Code,

V. BENEFITS

An employee may choose under this Plan to participate in the benefit plans described
below, The benefits will not be provided by this Plan but by the respective plans which are
hereby incorporated by reference into thig Plan, The types and amounts of benefits available,
the requirements for participation and the other terms and conditions of such plans are as set
forth in the plans.

(1)  BeneFlex Medical Care Plan

(2)  BeneFlex Dental Care Plan

(3)  BeneFlex Vision Care Plan

(4)  BereFlex Bmployee Life Insurance Plan

(5)  BencFlex Accidental Death Insurance Plan

(6)  DBeneFlex Dependent Life Insurance Plan

(7)  BeneFlex Vacation Buying Plan

(8)  BeneFlex Health Care Spending Account Plan

(®)  Benellex Dependent Care Spending Account Plan
(10)  Benellex Financial Planning Plan
(11)  BeneFlex Legal Services Plan

(12)  BeneFlex Health Savings Account Plan

VL COMPANY CONTRIBUTIONS
., Bach Plan Year, the Company will determine the Company Contribution available for
application towards the Benefit Cost of each BeneFlex Plan, The Company will also determine

the Benefit Cost of each BeneFlex Plan. An employse may elect to use the designated portion
of the Company Contribution towards other BeneFiex Plans.

VI.  EMPLOYEE CONTRIBUTIONS

Each emnloyes mway elact to autherize dednetions from or to reduce his comnensation
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after the application of the Company Contribution of any BeneFlex plan elected by the
employee for the Plan Year in accordance with the provisions of Section VIIL, Employee
coniributions shall be made by & reduetion in the employee's taxable compensation to the extent
the benefits elected are excluded from taxation under the Code and by after-tax deduction
where the elected benefit is not exempt from taxation under the Code,

VII. ELECTIONS

Prior to the commencement of sach Plan Year, the Corzpany shall provide each
eligible employee with information that indicates the amount of Company Contribution )
available to each employee. Each employee shall elect the amounts of any salary reduction or
deduction required to cover the cost of the benefits elected, The elections shall he effective on
the first day of the Plan Yesr to which they agply except for thoge employees who are permitied
to make elections after the contmencement of a Plan Year, in which case the elections will be
sffective in such manner as the Company may prescribe, but only in the event of, and consistent
with, a change in the employee’s family status or benefit coverage related to employment,

IX.  FATLURE TO ELECT

An eligible employee failing to make an election on or before the gpecified due date
shall be deerned 10 have mede the elections specified as defanlt elections,

X, IRREVOCABLE ELECTIONS

Elections made under the Plan (or deemed to have been made under Section IX) shail
be irrevocable and binding for the balance of the Plan Year, provided, however, that such
glection may be revoked or changed prospectively, a5 to the balance of the Plan Year as
specified in the benefit plans incorporated herein.

XL NONDISCRIMINATION

Thie Plan is intended not to discriminate in favor of highly-compensated participants
25 to eligibility to participate, contributions, benefits or coverages, and to comply in this respect
with the requirements of the Code, If, in the judgment of the Company, the operation of the
Plan in any Plan Year results in such discrimination, the Company shail exclude from coverage
under thig Plan such highly compensated participants or reduce sach contributions, benefits or
coverages under this Plan, as shall be necessary to assure that, in the judgment of the Company,
thig Plan thereafler does not diseriminate.

XIL ADMINISTRATION

Ths Company is the Plan Administrator, The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons 1o carry out the responsibilities of the operation and administration of this Plan. The
Corapany shall have the digeretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan, The decision of the Compeny shall be final with
respect to any questions arising as to the interpretation of this Plan,
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XII, MODIFICATION OR TERMINATION OF THE PLAN

The Compary reserves the sole right to change or discontinus this Plan in its
discretion provided, however, that any change in price or Jevel of coverage shall be anmounced
at the time of anmmal enrollment and shall not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is significantly curtailed or decreased during
the Plan Year. Termination of this Plan or any benefit plan incorporated herein will not be
effective until one ysar following the announcement of such change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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BENEFLEX
MEDICAL CARE PLAN

I. PURPOSE

The purpose of this Plan is to provide medical benefits for employees and their eligible
dependents by assisting in the payment of medically necessary expenses.

1L CONTRACT ADMINISTRATOR

Benefits under this Plan are administered by a Contract Administrator, as agent for the .

Company.

III. DEFINITIONS

1. The term "Company” means E. I. du Pont de Nemours and Company, any wholly
owned subsidiary or part thereof and any partnership or joint venture in which
E. L du Pont de Nemours and Company is joined which adopts this Plan with the
approval of the Company, or such person or persons as the Company may designate,

2. The term "employee" means a "Full Service Employee” as such term is defined in
the Company's Continuity of Service Rules.

3. The term "dependent” means

a.

the lawful spouse of the eraployee who is (i) not working, (ii) not eligible for
coverage under his or her employer's medical plan at less than a premium for
individual coverage, as determined by the Company, or (iii) enrolled in his or

her employer's medical plan.

any child who is unmarried; claimed by the employee as a dependent for
federal tax purposes (except full time students age 24); and

(i) lessthan 19 years old, except full-time students under age 25; or

(i) mentally or physically incapable of eaming a living, regardless of age, if
the condition has been established prior to loss of coverage providing the
employee submmits proof of the child's incapacity and dependency to the

Company at reasonable intervals upon request.

the natural or legally adopted unmarried child under age 25 of an employee
who, as the result of a qualified medical child support order, must be provided
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with medical coverage by the employee. Such child(ren) must meet the full-
time student requirement if age 19 or older.

d. aperson who is not covered as an employee and as a dependent of an
employee, or as a dependent of more than one employee.

The term "Plan” means the BeneFlex Medical Care Plan as set forth herein, with
any and all amendments hereto.

The term "Plan Year" means the calendar year January 1 through December 31.

. The term "reasonable and customary” means the actual fee charged by a doctor or

facility providing a service for a service rendered or a supply furnished, but only to
the extent the fee is reasonable in the sole _]udgment of the Company, taking into
account the following:

a. the usual fee which the doctor or fécility most frequently charges the majority
of patients for the particular service rendered or supply furnished; and

b. the prevailing range of fees charged in the same geographical area by sumlar
health care providers for similar services, or

¢. special circumstances or medical complications which require additional time,
skill, experience or services to provide the necessary treatment.

The term "covered expenses” means expenses described in Section VII that are
incurred by the employee or covered dependents after the date of the
commencement of participation in this Plan.

The term "medically necessary" means a service or supply which is reasonable and
necessary for the diagnosis or treatment of an illness or injury, in view of the

customary practice in the geographical area, and is given at the appropriate level of
care.

The term "custodial care” means treatment of persons who have reached the
maximum level of recovery which can reasonably be expected, or care primarily
for purposes of meeting a person's needs which could be provided by persons
without professional skill or training.

The term "hospital” means

a. Amninstimtion which is primarily engaged in providing for compensation and
on an inpatient basis, for the surgical and medical care, diagnosis and
treatment of persons through medical, diagnostic and major surgical facilities.
These facilities must be provided on the institution's premises, under the
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supervision of a staff of physicians and with twenty-four-hour-a-day registered
graduate nursing services; ot

b. An institution which is accredited as a hospital by the Joint Commission on
Accreditation of Hospitals, or which the Contract Administrator designates.

The term "hospital” shall not include any institution (or any part of an institution)
which is used other than incidentally as a convalescent facility, nursing home, rest
home, or a facility for the aged.

11. The term "experimental or investigational” means procedures or drugs which have
_not been broadly accepted among the relevant medical community as a standard
part of medical practice.

12. The term "network” or "managed care network” means 4 contract arrangement
with doctors, hospitals, pharmacies and other health care professionals.

13. The term "Mail Service” means a mail order pharmacy service designated by the
Contract Administrator.

14. The term "generic drug” means a drug not protected by a trademark and usually .
descriptive of its chemical structure.

15. The teom “Employee Assistance Program™ means the organization designated to
authorize treatment for mental health and chemical dependency.

Iv. ELIGIBILITY

Employees are eligible to participate in this Plan without regard to length of Company
service. Dependents shall become eligible for benefits under this Plan only when such
dependent is enrclled as a dependent by the employee.

V. PARTICIPATION

Participation in this Plan shall become effective only if the employee elects to
participate in this Plan in connection with the BeneFlex Flexible Benefits Plan. An employee
who fails to make an election for the BeneFlex Flexible Benefits Plan for the succeeding Plan
Year will be deemed to have made the election specified as the defanlt election. An employee
who declines coverage will not have any benefits except as a dependent or except as approved

by the Employee Assistance Program for the treatment of mental health or chemical
dependency.
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V1. COVERAGE

A participating employee may elect coverage for the employee only, the employee and
one family member (spouse or dependent child) or employee and family (spouse and dependent
children).

VII. MEDICAL CARE BENEFITS
Subject to the provisions of Section VITI, covered expenses will be paid as follows:
1. Hospitalization Expenses - Inpatient

a. Unlimited Days of confinement
(i) semiprivate room and board
(ii) use of operating and recovery rooms and related equipment -
(iii) use of intensive care unit
(iv) general nursing care
{v) drugs and medicines
(vi) laboratory tests
(vii) dressings, ordinary splints and casts
{(viil) X-ray examihations, electrocardiograms and electroencephalograms
(ix) X-ray therapy, radiation therapy, chemotherapy, and electroshock therapy
(x) oxygen therapy, physical therapy, and hydrotherapy
(xi) anesthetic materials 7

(xil} administration of blood and blood plasma (but not the blood or plasma
© itself)

(xiii) routine nursery care for newboms
(xiv) blood typing and crossmatching
(xv) use of cystoscopic room

(xvi) special diets
b. Unlimited days of confinement for treatment of mental or nervous disorders.
2. Hospitalization Expenses - Outpatient

a. reasonable and customary hospital charges will be paid as follows:
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(i) Hospital facility charges for cutpatient surgery but only charges incurred on
the day the surgery is performed '

(ii) Diagnostic X-ray and laboratory services except those done for routine
physical examinations

(ifi) X-ray therapy, radiation therapy, chemotherapy and electroshock therapy.
3. Surgical Benefits

a. In-patient surgery

(i} Surgeon's reasonable and customary fee for surgery and normal
preoperative and post operative care

(if) Assistant surgeon's charge when medically necessary
(iii) Anesthesiologist charges when anesthesia is not administered by the
surgeor,

b.  Second surgical opinions regarding elective surgery rendered out-of-network by a
Board-certified or Board-qualified surgeon capable of performing the surgery who
1s not associated with or in partnership with the first surgeon, and a third opinion
in the event the first and second opinions are not in agreement.

c.  Out-patient surgery at surgeon's reasonable and customary fees.

d. Emergency Room surgery by a surgeon not part of the emergency room team at .
the reasonable and customary fees

~ e.  Multiple surgical procedures performed during the same operative setting will
have the reasonable and customary fee for each additional proceduie reduced on a
schedule established by the Company.
f.  Dental Work and Oral Surgery
(i) Accidental Injury

Charges for repair of natural teeth or other body tissnes required as a result
of accidental injury, including anesthesiologist and hospital charges.

(ii) Oral Surgery

(a) Impatient hospitalization charges must be certified for medical
necessity by a physician other than a dentist.

{b) Outpatient hospitalization charges that an oral surgeon certifies for
medical necessity.
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(ili) Integration with BeneFlex Dental Care Plan

For treatment covered under this Plan and the BeneFlex Dental Care Plan, the
total benefit paid will be equal to the benefit provided by the plan providing the

higher payment.

4. Other Medical Benefits

a.

- patient is hospitalized

Pre-admission testing for hospitalization that is accepted by the hospital at which
surgery is later performed, done before the date of hospital admission but not
out-of-date, and medically useful at the time of confinement

Professional fees for out-patient diagnostic X-ray and laboratory test, including
certain allergy tests

Charges for outpatient kidney dialysis
Charges for chexﬁotherapy or radiation

Professional fees for X-ray therapy, radiation therapy, chemotherapy and
electroshock therapy performed on an outpatient basis

Doctor’s visits other than for outpatient psychiatric treatment, including
emergency care in a doctor's office or qualified free-standing clinic

X-ray therapy, radiation therapy, chemotherapy, electroshock therapy when

.

Medically necessary service of a private duty registered nurse or a licensed
practical nurse for skilled care, excluding services by a nurse who is a member of
the family or the spouse's family or resides in the patient's home and any custodial
services '

'Physical therapy including speech and occupational therapy prescribed by a

physician to restore a skill or ability lost through illness or injury

Developmental therapy for dependent children necessary and reasonable for the
treatrient of conditions resulting from brain dysfunction or other congenital

abnormality that is prescribed by a physician and preauthorized by the contract
administrator.

Durable medical and surgical equipment necessary and reasonable for the
treatment of an illness or injury or required to replace a body function lost or
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impaired due to a disease, injury or congenital abnormality, such as wheelchairs
and braces

1. Artificial limbs and eyes that are medically necessary

m. Consultations by an attending physician with other physicians, where special skill
or knowledge is required for diagnosis or treatment but not for consultations when
the patient is not an inpatient, for radiological consultations when the consultation
is done solely to'meet hospital regulations, when a patient is being referred to
another doctor for treatment or for more than one consultation by any one
physician during any one hospital confinement

n. Professional ambulance service to the nearest facility that can provide the needed
services when medically necessary, but not transport service

0. Anesthetics and oxygen
p- Blood and blood plasma if not covered by other programs such as blood banks
g. Drugs and legend vitamins obtainable only by written prescription of a physician

when purchased outside of a hospital confinerment. This includes oral
contraceptives.

r. Treatment for problems associated with the temporomandibular joint (TMJ) and
associated muscles for chewing, subject to review for medical necessity, These
services include, but are not limited to, splints, physical therapy, trigger point
injections and surgical procedures.

5. Preventive Care Benefits

‘Preventive care as set forth in the Summary Plan Description, at 100% Physicians'
fees in connection therewith subject to copayment and deductibles.

6. Infertility treatmment and in vitro fertilization
All treatments must be preauthorized with the Contract Administrator and are subject
to the per family lifetime infertility and in vitro fertilization maxtmums of $15,000 for
medical services and/or $10,000 for prescription drugs. Services under this benefit
will be paid in accordance with the appropriate provisions of this Plan (i.e., office
visits, testing, surgery, etc.) and include:

a. Surgical reconstruction procedures and all associated charges.

b. All charges included as any part of an in vitro fertilization program.
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All charges included as any part of hormonal dysfunction treatment or infertility
treatment.

All treatment and procedures must be performed on a covered female employee
or dependent wife, the sperm must be provided by her husband unless the husband
is sterile not due to voluntary sterilization, and she must carry the embryo.

The treatment and procedures must be performed at medical facilities that
conform to the American College of Obstetrics and Gynecology guidelines for in
vitro fertilization clinics or to the American Fertility Society’s standards for in
vitro fertilization procedures.

The physician determines, based on medical evidence, that all other viable
covered hormonal dysfunction treatment, infertility treatment or procedures
{except tubal reconstruction) have aiready been utilized or are not appropriate.

The Contract Administrator reserves the right to request an examination by
another physician.

7. Altemate Care facilities

a.

Extended Care Facility - unlimited days within 14 days of discharge from a
hospital stay of at least 3 days provided that treatment must be for continued
recuperation of the illness or injury for which the patient was hospitalized.

Home Health Care - unlimited days provided that treatment begins within 7 days
after discharge as an inpatient from a hospital or extended care facility and be
treatment for the same or related condition for which the patient was hospitalized.

Hospice - unlimited days in a hospice program..

Christian Science Facility - unlimited days for room and board and nurs'ing care in
lien of inpatient hospital care. "

Birthing Center expenses at 2 qualified free standing Birth Clinic for the 24-hour
period which includes labor, delivery and postpartum phases, related x-ray and

laboratory services and well baby care while the infant is still in the facility.

Ambulatory Surgical Center expenses incurred in a qualified facility on the day of
the surgery. Surgeons fee is paid in accordance with Section VIL3,
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AMOUNT OF BENEFIT

1. Where a managed care network is available, an employee may elect medical coverage
in the following amounts:

optiont “Covenge | Copayisdicibi
Option P: Polnt-of-Service|n-network  |$20/offioe vislt 100%" 90% gg'ggg oozl
and Qplion R: Preferrad } amily
Provider Oranizaton  I==———— 5530 maviual 100% REG- | 70% RAC afier {54,000 indiidual
$14,000 family N deductible $8,000 famity
No network . )
s _ ) $2,000 individual . [60% R&C aftor |55,000 individual
Option C: Catastrophic  |providers $4,000 family 100% R&C decuctible  [$10,000 family
available
Option U: Consumst ky-network See Below 100% 0% See Below
Choice 70% R&C after
Out-of-network 100% R&C* daductible

“Physicians fees i conjunchion with Covered preveniive (ests and ImMmURIZatons are subject o copayrrents and
deductibles (applicabie tv options P, R and C})

Option U: Consurmer Cholce D‘edgctible & Out-of-Pocket Limit Amounts:

Coverage o ‘ _  Out-of-Pocket Limit .
Lovel - lealth Fund [Empioyde |Total = |inNetwdrk  {Out-of-network
Single $500° $1,000 $1,500 $3,500 $5,000
Two Person $750* $1,500 $2,250 $5,250 $7.500
Family $1,0007 $2,000 33,000 $7,000 $10,000

*2003 Consumer Choice Health Fund and empioyees' share of the deductible amounts by
coverage ievel are: $750 singie; $1,125 two person; $1,500 family. The Health Fund amounts
shown reflect the annual Company benefit contribution, Unused amounts may be carried over
from year to year up to the total deductible amount. Health Fund amounts carried over from
prior years reduce the employee's share of the deductible.

2. Where the only managed care network available is Option U an employee may elect
medical coverage in the following amounts;

No network -
. . . . $500 indivicual . B0% RAC after |$1,600 individual
Cgion B: indemrity proviers $1,000 famity 100% RAC deductible  [$3.200 family
available
No network .
" . . $2,006 individuaj 60% RA&C after [$5,000 individual
. h . 3
Option C; Catastrophic  {providers $4,000 family 100% R&C deductible  |$10,000 family
avallabie
Optien, U: Consumer In-natwork See Below 100% 90% See Balow
Choice . T0% R&C after
Out-of-network 100% RE&C deductible

“Physicians’ fees in conjunction with covered preveniive fests and immunizations sre subject 1o copayments and
deductiblas (applicable to options P, R and C)
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Optxon U Consumer Chorce Deductlble & Oui-of Pocket Limit Amounts

' Out-of-Pockat L!rmt
Coverage
Levsl . -
Health Fund in_-Network lOut-of-network
Single $500* $1,500 33,500 §5,000
Two Person $750" b2,250 $5,250 §7,500
Family $1,000" 53,000 $7.000 $10,000

*2003 Consumer Choice Health Fund and employees’ share of the deductible amounts by
coverage level are: $750 single; $1,125 two person; $1,500 family. The Health Fund amounts
shown reflect the annual Company benefit contribution. Unused amounts may be camied over
from year fo year up to the total deductible amount. Health Fund amounts carried over from
prior years reduce the employee's share of the deductible,

3. The amount of the pharmacy benefit is dependent upon the Option elected as
described in the following chart:

o mvwﬁ ~_Joptiont: '
|In-natwork lermacy Oul-of-network Pharmacy . Nca]hbl:rk F cles

Retail Up to a 30-day supply: _ |Up 10 A 30-day supply: :

Grand 35’5’ B .y. ppi- Rzimbursemi:r'rt if I: ;; it Ia|recl pay and submit to Aetna

Fan o', $£U Minimim - A for reimbursement, subject to
price less coinsurance or tible and coi

Genorlo 30%*, $7 minimurm** copayment deduc and coinsurance
Mail Up to a 90-day supply:

Brand b45 copayment** Not applicable Not applicable

Genaric 516 copayment™
Out-of-Pocket Limit

51,500 per individual

$1,500 per individual

“Percentage is based on discounted rate
*=Ii the discounted price is less than the minimum copayment, the participant pays the actuat discaunted price.

4. The amount of the Mental Health and Chemical Dependency Benefit is dependent on
the approval of the Employee Assistance Program

Memal Haalth and Chamu:al Depandency Benem Amounts
e Rl

100% thereafier for the year

- o RN
: Opuom P RoandU* | Opuon B.. Option G Opticna N™and 2*
In-Netwonc Beneﬁts
When Using The Employse Assistance Program
Cutpatient Care S50% 95% 90% 90%
" 90% for days 1-30 0% for days 1-30 90% for days 1-30
InPatient Care 100% thereafter for the yaar No benefit

100% thereafier for the year

Out-of-Network Benefits

Whan care is not coordinated through the Dufont Employee Assistance Program.
All out-of-network banefits require the use of lisensed MH/CD providers

and facilities. Precertification applies.

Outpatient Care™"

70% RE&C

80% R&C

60% R&C

InPatient Care™

70% for days 1-30
100% thereafier for the year

80% for days 1-30
100% thereafter for the year

€0% for days 1-30
100% thereafter for the year

No benefit

*The health fund and deductible podion of Option L does not apply 1o mental health and/or chemical dependency expenses. Option N
coverage applies to active employees only, for services authorized by a DuPent EAP Counselor. No tependent covarage Is provided,

"rinpatient days apply 10 any/all inpatient stays during the calendar year. The Flan may authorize an exchange of 3 days of intensive
oulpatient traatment for 1 inpatiant day, and 2 days of parial cutpatient treatment for 1 inpatient day apply. Benefits shown are per

Individual per yeat,

*"There are no out-af-network benefits avaitable for outpatient chemical depandency treatmeant.
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IX.

1L

5. Employees located at sites where a network is available may choose to enroll in
network coverage, whether or not their residence zip code falls within the network
area.

6. The deductibles and coverage limitations in Section VIIL.1. and VIIL.2 above apply to
all benefits provided, except for Preventive Care Benefits and for Qutpatient Mental
Health Care and Rehabilitation for Chemical Dependency approved by the Employee
Assistance Program.

7. For family deductible and annual out-of-pocket limit, one person must meet the
individual and then the combined expenses of all other family members® expenses
apply toward the family deductible and annual out-of-pocket limit. For Option U, the
combined expenses of all family members apply toward meeting the deductible and
annual out-of-pocket limit associated with the selected coverage level,

8. The maximum amount payable for all covered medical expenses incurred on account
of any one person in any one Plan Year shall not exceed $1.5 million, except as
authorized by the Company, and payment for infertility treatment and in vitro
fertilization procedures shall not-exceed a lifetime maximum of $15,000 for medical

. services and/or $10,000 for prescription drugs per family.

9. The individual and family out-of-pocket limit applies to the participant's share of
covered charges. Infertility treatment and in vitro fertilization treatment (including
hormonal dysfunction), copayments, charges above reasonable and customary,
prescription copayments or coinsurance, and non-eligible charges are not included in
the medical out-of-pocket calendar-year limit. A separate out-of-pocket calendar-year
limit applies to prescription copayments and coinsurance. ‘

10. Alternative Coverage may be elected, including but not limited to Blue Cross/Blue
Shield or a health maintenance organization (HMQ) if it is available at the employee's
location. In the event of such election, the Company contribution toward the
‘coverage will be adjusted to reflect the cost-sharing percentage established by the
Company.

PRE-CERTIFICATION

Pre-certification is advance verification that a hospital inpatient admission is medicalty
necessary. Any emergency admission for inpatient hospitalization should be certified
within forty-eight (48) hours or on the first business day after the admission or at least
sixty (60) days before the expected delivery date in matemity cases.
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12,

X. EXCLUSIONS

Charges for the following services and supplies shall in no event be considered covered
medical expenses:

1.

2.

10.

11.

12.

13

14,

15.

Charges due to an occupational illness or injury.
Charges relating to past or present military service.

Charges resulting from any occupation or work outside the Company for
compensation or profit.

Charges"for treatment to a person before that person becomes eligible for coverage
under this Plan.

Charges covered under any national or local law (except charges relating to a
government group insurance plan for that government's own civilian employees).

Charges which would not have been made had the patient not been covered under this
Plan, or charges which the participant or his or her eligible dependents are not legally

" obligated to pay. _ -

Charges which are associated with injuries suffered due to the act or omission of
third party. :

Charges for services or supplies not recommended by a physician.

Charges for services or supplies not medically necessary for the diagnosis and
treatment of the illness or injury, except for preventive procedures described herein.

Charges for services or supplies specifically to maintain a level of well-being.
Charges in excess of carrier-negotiated fees or reasonable and customary charges.

Charges for services and associated expenses considered experimental or
investigative.

. Charges for services not widely accepted by the U.S. medical community as safe

and effective freatment for illness or injury (e.g., most applications of acupuncture).
Charges for custodial care, regardless of who recommends or provides the care.

Charges for cosmetic surgery unless it is necessary for prompt repair of a

nonoccupational injury or is related to a visible congenital defect of an eligible
newborn child.
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16.

17.

18.

19.

20,

21.

22,

23,

24.

25.

26.

27.

I3

Charges related to an act of war, declared or undeclared, if the injury or illness occurs
after the person is covered under this Plan. '

Charges for nonmedical equipment or items intended for the comfort/convenience of
the patient such as exercise cycles, hot tubs, stairway elevators, humidifiers.

Charges incurred for any medical observation or diagnostic study when no disease or
injury is revealed unless:

a. The covered person had definite symptoms of illness or injury other than
hypochondria

b. The observation or studies were not part of a routine physical examination
c. The request for benefit is in order in all other respects
Charges for personal services such as phone, TV, guest meals.

Charges for items available for purchase over the counter, regardless of who
recommends the purchase.

Charges for travel other than what may be authorized under “Centers of Excellence”
Transplant Program.

Charges for any services performed by a resident physician or intem of a hospital
when billed directly. Their services are included in the hospital’s bill,

Charges for hospitalization primarily for diagnostic studies, X-ray or iaboratory
examinations, electrocardiograms, electroencephalograms or physical therapy except

_when medically necessary.

Charges for inpatient hospitalization for dental care, unless confinement is due to
accidental bodily injury, or when a physician other than a dentist certifies that the
hospital setting is necessary to safeguard the life or health of a patient.

Charges for eyeglasses, contact lenses, and hearing aids (or examinations for the
prescription or fitting of them) except for one pair of eyeglasses or contact lenses
following cataract surgery.

Charges for orthopedic appliances (including orthotics) when they are primarily used
as supportive devices for the feet,

Charges for care rendered to a dependent child after his or her marriage,
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28.

29.

30,

3L

32

a3,

34.

35.

36.

37.

a8,

39,

14.

Charges not reported for more than two vears.
Charges for services or supplies not specifically defined as covered expenses.

Charges for in-hospital physician visits for ény day the physician does not visit the
covered patient.

Charges related to dental treatment except charges for repair of natural teeth or other
body tissues required as a result of accidental injury.

Charges for TMJ diagnosis, and for TMJ treatment involving the teeth, such as
crowns, inlays/onlays, bridges, full and partial dentures, or orthodontics.

Second or third opinions concerning procedures not covered by this Plan or required
by a hospital.

Charges covered by any other plan of the company.

Charges for chiropractic care other than X-rays, manipulations of the spine, heat and
ultrasound ireatments.

Charges for physical examinations outside the scope of the Basic Preventive Services
Schedule.

Charges for communication equipment such as augmentive speech devices.
Charges for immunizations required for personal international travel.

Charges for missed appointments or copying medical records.

X1.. MAINTENANCE OF BENEFITS

1.

If the total of benefits payable with respect to any individual under this Plan and any
other medical plan would exceed such individual's allowable reimbursement, and
when this Plan is sccondary to such other medical plan, benefits otherwise payable
hereunder shall be reduced so that the total of benefits payable under this Plan and
any other medical plan does not exceed allowable reimbursement. The determination
of which plan is secondary shall be made in accordance with the following rules:

a. A plan which does not have a coordination of benefits clause is presumed to be
the primary program and pay first.
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15,

b. If one plan covers the individual as an employee, pensioner or survivor and the
other covers him as a dependent, the plan which covers the individual as a
dependent is secondary. :

c. Ifone plan covers the individual as an employee and the other covers the
individual as a pensioner or survivor, the plan which covers the individual as a
pensioner or survivor is secondary.

d. Iftwo plans cover the individual as a dependent child, the parent whose birthday
falls first in the year is primary for dependent children over the plan which covers
the parent whose birthday falls later in the year,

é. When rules (a} - (d) do not establish which plan is secondary, then the plan which
has covered the individual for the shorter period of time is secondary.

2. The term “other medical plan” means any plan or plans providing benefits or services
for or by reason of medical care or treatment, which benefits or services are provided
by group insurance, government programs, or any other arrangement of coverage for
individuals in a group, whether insured or uninsured, excluding the Company's plans
providing hospital, surgical or medical services or benefits. When a plan provides
benefits in the form of services, the reasonable cash value of each service rendered
shall be deemed to be both a benefit paid and an allowable expense.

3. For the purpose of implementing this provision or any similar provision of any other
medical plan the Company may, without consent of or notice to any person, release to
or obtain from the administrator of any other medical plan such information regarding
benefit coverage as it deems necessary for such purpose. Any person claiming
benefits under this Plan shall provide the Company with such information as may be
necessary to implement this provision. |

4. Whenever payments which should have been made under this Plan have been made
under any other medical plan, the Contract Administrator shall have the right, in its
sole discretion, to pay to any organizations making such other payments in such
amount as it determines to be necessary to satisfy the intent of this provision. The
amount so paid shall be deemed to be benefits paid under this Plan. Similarly,
whenever the Contract Administrator has made payments under this Plan which
should have been made under any other medical plan, or payments in excess of this
amount necessary to satisfy the intent of this section, the Contract Administrator shall
have the right to recover such payments from any individual to or with respect to

whom such payments were made, or from any organization making payments under
any other medical plan.
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16.

XII. PRO RATA COVERAGE FOR PART-TIME EMPLOYEES

For any employee who is working less than a full schedule per week, the Company's
contribution to benefits payable under this Plan will be reduced based on the reduction in the
employee’s work schedule compared to a full schedule. The Company may agree to waive the
reduction of its contribution to benefits in cases where a business unit initiates the reduced
schedule to accommodate work curtailment or deferral for a period of definite duration.

XIIl. DISCONTINUANCE OF COYERAGE

An employek's coverage under this Plan with respect to the employee and any eligible
dependents shall terminate on the last day of the calendar month in which employment
terminates, and a dependent's coverage under this Plan will terminate on the last day of the
calendar month in which such individual ceases to be a dependent.

XIV. CONTINUATION OF COYERAGE

Continuation of coverage under this Plan will be provided to Qualified Beneficiaries
according to the following terms:

1. If coverage under this Plan ceases with respect to any employee or his dependent,
contirmation of coverage under this Plan is extended to those employees and
dependents (herein designated "Qualified Beneficiaries") to whom the following
qualifying event(s) have occurred resultmg in a loss of coverage under this Plan:

a. termination of Company employment for any reason except gross-misconduct;
b. divorce or legal separation (when the latter causes loss of coverage);
death of an employee; or

d. loss of eligible dependence status.

2. Subject to paragraph 3 below, qualified beneficiaries will be entitled to continuation

of coverage beginning upon the first occurrence of a gualifying event and terminating
after:

a. 18 months in the case of termination of work;
b. 36 months in the case of divorce, separation, or death of an employee or loss of
eligible dependence status.
3. Conditions governing the loss of continuation of coverage.

a. coverage will end if the applicable premium is not paid by or on behalf of the
gualified beneficiary;,

-
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b.

c.

d.

i7.

coverage will end if the qualified beneficiary becomes covered under any other
group health plan as an employee, or otherwise; '

coverage will end if the qualified beneficiary becomes eligible for Medicare;

coverage will end if this Plan is terminated.

4, Election to Continue Coverage

a. Qualified beneficiaries may elect to continue coverage by notifying the Company

within 60 days of either the qualifying event or the day at which notice of rights is
conveyed to such qualified beneficiaries, whichever is later; provided that in the
case of an event in 1.(b) or (d) above, the Company has been notified by the
qualified beneficiary within 60 days of the event.

Any election of coverage available under this Plan by the employee on behalf of a
spouse or dependents shall be considered effective as to such individuals unless:

(i) ascparate election is made by the affected dependents;

(i) an election by a spouse (or ex-spouse) is made on behalf of an affected
dependent. '

5. Premiums Paid by Qualified Beneficiaries

a.

Where continmation coverage is elected by qualified beneficiaries, a premium in
the amount of 102% of the applicable costs shall be paid monthly.

Initial premiums for such continuation of coverage must be paid within 45 days of
election. |

Premium payments must be made within 30 days of the due date or coverage will
end. B

XV. RIGHT TO REIMBURSEMENT AND SUBROGATION

If a Plan participant is injured or becomes ill and another party is at fault or potentially
responsible, this Plan will pay medical benefits subject to the following:

1. Immediately upon paying or providing any benefit under this Plan to a Plan
participant, the Plan shall be subrogated to all rights of recovery the Pian participant
has against any party potentially responsible for making any payment to the Plan

- participant as a result of an injury or illness, to the full extent of benefits provided or
to be provided.

2. IfaPlan participant receives any payment from any potentially responsible party,
whether by settlement, judgment or otherwise, the Plan has the right to recover from,
and be reimbursed by, the Plan participant for all amounts the Plan has paid and will
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18,

pay as a result of the injury or illness, up to and including the full amount the Plan
participant receives.

3. The Plan, by providing benefits hereunder, is hereby granted a lien on the proceeds
of any settlement, judgment or other payment intended for, payable to or received by
the Plan participant, and the Plan participant hereby consents to said lien and agrees
to take whatever steps are necessary to help the Plan secure said lien.

4. By accepting benefits hereunder, the Plan participant hereby grants a lien and
assigns to the Plan an amount equal to the benefits paid against any recovery made
by or on behalf of the Plan participants. This assignment is binding on any attorney
who represents the Plan participant and any insurance company or other financially
responsible party against whom a Plan participant may have a claim provided that
the attorney, insurance carriers or others have been notified by the Plan or its
representatives. No Participants may assign rights to recover medical expenses
without the prior written consent of the Plan,

5. The Plan participant shall do nothing to prejudice the subrogation and
reimbursement rights of the Plan and, shall, when requested, cooperate fully with the
efforts of the Plan and representatives of the Plan to recover the benefits paid,
including completing such forms and in giving such information surrounding any
accident that the Plan or its representatives deem necessary to investigate a claim,

6. A Plan participant receiving benefits under this Plan acknowledges that the
subrogation and reimbursement rights of the Plan are a first priority claim against all
potentially responsible parties and are to be paid before any other claim for the Plan
participant’s damages. The Plan shall be entitled to full reimbursement first from
any payments by a potentially responsibie party, even if such payment to the Plan
will result in a recovery to the Plan participant that is insufficient to make the Plan

participant whole or to compensate the Plan participant in part or in whole for the
damages sustained.

7. The Plan is not required to participate in or pay attorney fees to the attorney hired by
the Plan participant to pursue the Plan participant’s damage ¢laim. Neo Plan
participant shall incur any expenses on behalf of the Plan in pursuit of the Plan’s
rights hereunder, specifically no court costs nor attormey fees may be deducted from
the Plan’s recovery without the prior express written consent of the Plan.

8. The terms of this snbrogation and reimbursement provision shall apply and the Plan
is entitled to full recovery regardless of whether any liability for payment is admitted
by any potentially responsible party and regardless of whether the settlement or
judgment received by the Plan participant identifies the medical benefits the Plan
provided. The Plan is entitled to recover from any and all settlement or judgments,
even those designated as pain and suffering or non-economic damages only.
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19.

9. For purposes of this provision, the following terms shall have the meaning
indicated:

“Plan participant™ means any person on whose behalf the Plan pays or provides any
benefit, including but not limited to the minor child or dependent of a participating
employee or any person entitled to receive any benefits from the Plan.

“Responsible Party” means any party possibly or potentially responsible for
making any payment to a Plan participant due to a Plan participant’s injuries or
illness or any insurance coverage, including but not limited to uninsured
motorist coverage, underinsured motorist coverage, personal umbrella coverage,
med-pay coverage, workers compensation coverage, no-fault automobile
insurance covérage or any first party insurance coverage.

XVI. PRICE OF COVERAGE

The price of coverage under this Plan during each Plan Year will be determined by the
Company. The price of coverage will be deducted from the participating employee's compensation.

XVII. APPLICATION FOR BENEFITS

Application for benefits under this Plan must be filed with the Contract Administrator on
the forms provided. Filing any claim for benefits under this Plan will constitute an authorization
to any physician, hospital, dentist, pharmacy, insurance company, employer or organization to
release any information regarding the claim for the purpose of validating and determining
benefits payable or for audit or statistical purposes.

XVIIL IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed to have been made) shall be irrevocable and
binding for the balance of the Plan Year, provided, however, that such elections may be revoked
or changed in such manner as the Company may prescribe, but only in the event of, and
consistent with, a change in the employee's family status or benefit coverage related to

employment. Coverage for a dependent may be added retroactively, in which case the price of
coverage will be by after-tax deduction.

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carty out the responsibilities of the operation and administration of this Plan. The
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20.

Company shall have the discretionary right to determine eligibility for benefits herennder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan. :

XX, MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its discretion
provided, however, that any change in price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year unless coverage provided by an
independent, third-party provider is significantly curtailed or decreased during the Plan Year.
Termination of this Plan will not be effective until one year following announcement of such
change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable‘law,

rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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HIPAA APPENDIX
HIPAA Privacy Compliance

Section 1. Purpose. The provisions of this Appendix are intended to comply with the
administrative simplification provisions of the Health Insurance Portability and Accountability
Act of 1996, as amended, and the regulations promulgated thereunder, as they may be amended
frot:: time to time (collectively, “HIPAA”} and, in particular, the mules under HIPA A pertaining
to the privacy of Individually Identifiable Health Information set forth in 45 C.F.R. Subtitle A,
Part 164, Subpart E, as it may be amended from time to time (the “Privacy Rule™). This
Appendix shall be effective as of Apri! 14, 2003.

Section 2. Inconsistent Provisions. This Appendix shall supersede any provisions of the Plan
to the extent those provisions are inconsistent with this Appendix.

Section 3. Definitions. Each capitalized term used in this Appendix that is not otherwise
defined in this Appendix shall have the meaning ascribed to it under HIPAA. For purposes of
this Appendix, the following tenms shall have the following meanings:

(a) Covered Individual means an individual who is enrolled in and covered under
the terms of the Plan, as an employee or otherwise. '

(&) Plan Sponsor means E.I. du Pont de Nemours and Company
Section 4. Disclosures to Plan Sponsor for Plan Administration. The Plan may disclose

Protected Health Information to the Plan Sponsor for purposes of administering the Plan. These
purposes shall include the following: '

(a) Confirmation of and other administrative actions and decisions relating to
enroilment, contributions to the Plan, premium payments, and the payment of
administrative fees;

(b) Response to individual complaints, grievances, or inguiries relating to claims or
other Plan administrative matters;

{c) Audits and investigations of claims, systems, network operations, and other
matters relating to Plan administration and the review of reports relevarnit to Plan
administration;

(d)  Placement of information on 2 web site or in other accessible form or media;

() Legally required reporting, disclosure and other obligations, including; (i) use
and disclosure to the Secretary of Health and Human Services when required by
the Secretary for its investigation or determination of the compliance of the Plan
with the Privacy Rule; (i) use and disclosure in response to a valid exercise by a
Plan Participant, Spouse, or Dependent/Covered Individual of that individual’s
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rights to gain access to or amend Protected Health Information i his or her own
Designated Record Set or obtain information necessary to provide an accounting
of certain disclosures of his or her own Protected Health Information; and (iii)
appropriate use and disclosure in connection with certain law enforcement or
public health activities or judicial or administrative proceedings; and (iv)
imposition of sanctions for the failure to need the requirements of HIPAA other
laws, or applicable policies and procedures.

(D De-identification and removal of certain individually identifiable information;
and

(2) The transfer of assets or liabilities under the Plan or due diligence in connection
" with.such a transfer.

The Plan may disclose Protected Health Information to the Plan Sponsor for purposes of
Payment or Health Care Operations. However, all such disclosures under this Section 4,
including these specifically identified must be for administration of the Plan.

Section 5. Reguirements of Plan Sponsor. With respect to Protected Health Information that
the Plan Sponsor receives pursuant to Section 4, the Plan Sponsor shall;

(a) Not use or disclose the Protected Health Information other than for Pian administration,
or as otherwise required by law, and specifically not use or disclose the Protected Health
Information for employment-related actions or decisions or in connection with any
employee benefit plan or benefit provided by the Plan Sponsor other than the Plan or a
health benefit provided under the Plan;

(b) Ensure that any agent (imcluding a subcontractor) to whom the Plan Sponsor provides
the Protected Health Information agrees to the same restrictions and condjtions with
respect to that informatior as apply to the Plan Sponsor under this Appendix;

(¢) Report to the Plan any use or disclosure of the Protected Health Information that is

inconsistent with the uses or disclosures set forth in Section 4 of this Appendix and of
which the Plan Sponsor becomes aware:

(d) Make the Protected Health Information of a Covered Individual available to that

individual, upon the individual’s written request, in accordance with the requirements of
the Privacy Rule;

(e) Incorporate amendments of information included in the Designated Record Set of a
Covered Individual as and to the extent required by the Privacy Rule;

(f) Make available to a Covered Individual upon the individual’s written request, the

information necessary to provide an accounting of the disclosures of Protected Health
Information as and to the extent required by the Privacy Rule;
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{(g) Make the Plan Sponsor’s internal practices, books and records relating to the use and
disclosure of the Protected Health Information available to the Secretary of Health and
Human Services for determinations as to the compliance of the Plan with HIPAA;

(h) If feasible, return or destroy all of the Protected Health Information that the Plan
" Sponsor maintains and retain no copies thereof; or, if such return or destruction is not
feasible, limit further uses and disclosures of Protected Health Information to the
purposes that make the destruction or return infeasible; and

(1) Ensure that members of its Workforce shall have access to the Protected Health
Information only in connection with performance of the administrative functions that
the Plan Sponsor performs for the Plan. The following individuals or classes of
individuals shall have access to such Protected Health Information:

(1) Site Benefit Advocates;

(2) Employee Assistance Counselors and Employee Assistance Director and
Coordinator;

(3) Legal — Employee Benefits and Labor Groups;
(4) Finance — Health Care Actuarial and Benefits Accounting Groups;

(5) People Managing Processes (HR) — Health Management Group, and Benefits
Policy Design and Deployment;

(6} Integrated Health Services — Chief Medical Officer;

(7) Board of Benefits and Pensions;

in accordance with the rules set forth in dhy applicable intemal policies and procedures,

In addition, support staff assisting the above members of the Plan Sponsor’s workforce,

including clerical, mailroom, fax delivery, and information technology staff may have access to
Protected Health Information.

() Ensure that, if the Plan Sponsor becomes aware of any issues relating to non-compliance
with the requirements of Section 4 or 5 of this Appendix, the Plan Sponsor shall
undertake an investigation to determine the extent, if any, of such non-compliance; the
individuals, policies, or practices responsible for the non-compliance; and, to the extent
feasible, appropriate means for curing or mitigating the effects of non-compliance and
preventing such non-compliance in the future. Any individual who is determined by the
Plan Sponsor to be responsible for such non-compliance, shall be subject to disciplinary
action, as determined by the Plan Sponsor, in its sole discretion. Such disciplinary
action may include one or more of the following to the extent not inconsistent with
other applicable law: waming or reprimand, required additional fraining and education
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with respect to the use or disclosure of or requests for Protected Health Information,
limitations on or revocation of access to Protected Health Information, diminution of
duties, suspension, disqualification for bonus or other pay or promotion, demotion in
pay or status, removal from position or discharge.

Section 6. Access to Protected Health Information. The Plan shall disclose Protected Health
Information to the Plan Sponsor and to the individuais described in Section 5(i) pursuant to
disclosures described in Section 4 only if the Plan Sponsor has certified to such entity that the
Plan has been amended to incorporate the provisions of Sections 4 and 5 of this Appendix and
that the Plan Sponsor agrees with the restrictions and other rules set forth in Section 5.

Section 7. Personal Representative. The Plan shall recognize an individual who is the
Personal Representative of a Covered Individual as if the individual were the Covered
Individual himself or herself, provided that the individual satisfies the procedures established
by the Plan Sponsor for verifying a Personal Representative’s status and authonity.

Section 8. Other Disclosures to Plan Sponsor. Nothing in this Appendix shall prohibit or, in
any way limit the Plan from disclosing Protected Health Information to the Pian Sponsor where
HIPAA permits such disclosure in the absence of the provisions set forth in Sections 4 and 5, including
the disclosure of Protected Health Information:

(a) Pursuant to and in accordance with a valid individual authorization under the
Privacy Rule;

(b) That is Summary Health Information upon the Plan Sponsor’s request for purposes
of modifying, amending or terminating the Plan or obtaining bids from a Health
Insurance Issuer; '

(c) Contained in a Limited Data Set pursuant to and in accordance with a valid Data
Use Agreement for purposes of research, public health activities and health care
operations;

(d) Pursuant to a Business Associates Contract;

(¢) Regarding enrollment in or disenrollinent from the Plan or option under the Plan;

(fy For purposes of Treatment;
(g) For epidemiology research; or

(h) To employees who work in Legal to the extent necessary to respond to, defend
against, and provide necessary information to outside counsel for responding to and
defending against, lawsuits by Plan participants against the Plan and/or Plan Sponsor,
or other lawsnits that require benefits information or Protected Health Information, or -
to the extent necessary to enforce subrogation provisions of the Plan;

to the extent permitted by HIPAA,
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Section 9. Effect on Health Insurance Issuers. Health Insurance Issuers providing benefits
under the Plan may disclose information to the Plan Sponsor under the same terms and
conditions as apply to the Plan under other Sections of this Appendix. With respect to
Protected Health Information received from a Health Insurance Issuer, the Plan Sponsor shall
have the same obligations to that Health Insurance Issuer that it has to the Plan with respect to
Protected Health Information received from the Plan.

Section 10). Action by the Plan Sponsor. The Plan Sponsor may act as prescribed in this
Appendix or may delegate, in writing and in its sole discretion, any and all of its functions
under this Appendix to the relevant privacy officer or other officer(s) or employee(s) of the Plan
Sponsor. The Plan Sponsor or such delegate shall have the authority to establish rules and
prescribe forms and procedures for performing its functions hereunder.
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XVII. IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed tc have been
made) shall be irrevocable and binding for the balance of the
Plan Year, provided, however, that such elections may be
revoked or changed prospectively, as to the balance of the Plan
Year, but only in the event of, and consistent with, a change
in the employee's family status or benefit coverage related to
employment. Coverage for a dependent may be added
retroactively, in which case the price of coverage will be by
after-tax deduction.

XVIII. ADMINISTRATION

The Company is the Plan Administrator. The Company shall
have the authority to contrel and manage the operation and
administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and
administration of this Plan. The Company shall have the
discretionary right to determine eligibility for benefits
hereunder and to construe the terms and conditions of this
Plan. The decision of the Company shall be final with respect
to any questions arising as to the interpretation of this Plan.

XIX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or
discontinue this Plan in its discretion provided, however, that
any change in price or level of coverage shall be announced at
the time of annual enrollment and shall not be changed during a
FPlan Year unless coverage provided by an independent,
third-party provider is significantly curtailed or decreased
during the Plan Year. Termination of this Plan will not be
effective until one year following announcement of such change
by the Company. '

If any provision of this Plan is or in the future beccmes
contrary to any applicable law, rule, regulation or order
issued by competent government authority, the Company reserves
the sole right to amend or disceontinue this Plan in its
discretion without notice.
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XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority
1o control and manage the operation and administration of this Plan and to designate
One Or more persons to carry out the responsibilities of the operation and administration
of this Plan. The Company shall have the discretionary right to determine eligibility for
benefits hereundeér and to construe the terms and conditions of this Plan, The decision
of the Company shall be final with respect to any questions arising as to the
interpretation of this Plan,

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its
discretion provided, however, that any change in price or level of coverage shall be
announced at the time of annual enrollment and shall not be changed during a Pian
Year unless coverage provided by an independent, third-party provider is significantly
curtailed or decreased during the Plan Year. Termination of this Plan will not be
effective until one year following announcement of such change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable

law, rule, regulation or order issued by competent government authority, the Company
reserves the sole right to amend or discontinue this Plan in its discretion without notice.

"BNFLX%4.DOC -
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XVIII. IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed to have been made) shall be
irrevocable and binding for the balance of the Plan Year, provided, however, that
such elections may be revoked or changed prospectively, as to the balance of the Flan
Year, but only in the event of, and consistent with, a change in the employee's family
status or benefit coverage related to employment. Coverage for a dependent may be
added retroactively, in which case the price of coverage will be by after-tax
deduction.

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the
authority to control and manage the operation and administration of this Plan and to
designate one or more persons to carry out the responsibilities of the operation and
administration of this Plan. The Company shall have the discretionary right to
determine eligibility for benefits hereunder and to construe the terms and conditions
of this Plan. The decision of the Company shall be final with respect to any questions
arising as to the interpretation of this Plan. | '

XX.  MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its
discretion provided, however, that any change in price or level of coverage shall be
announced at the time of annual enrollment and shall not be changed during a Plan
Year unless coverage provided by an independent, third-party provider is
significantly curtailed or decreased during the Plan Year. Termination of this Plan
will not be effective until one year following announcement of such change by the
Company.

If any provision of this Plan is or in the future becomes contrary to any
applicable law, rule, regulation or order issued by competent government authority,
the Company reserves the sole right to amend or discontinue this Plan in its
discretion without notice.

BNFLX95F.DOC
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XVII. APPLICATION FOR BENEFITS

Application for benefits under this Plan must be filed with the Contract Administrator
on the forms provided. Filing any claim for benefits under this Plan will constitute an
authorization to any physician, hospital, dentist, pharmacy, insurance company, employer or
organization to release any information regarding the claim for the purpose of validating and
determining benefits payable or for audit or statistical purposes.

XVIIL. IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed to have been made) shall be irrevocable
and binding for the balance of the Plan Year, provided, however, that such elections may be
revoked or changed prospectively, as to the balance of the Plan Year, but only in the event of,
and consistent with, a change in the employee's family status or benefit coverage related to
employment. Coverage for a dependent may be added retroactively, in which case the price of
coverage will be by after-tax deduction. =

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and
to construe the terms and conditions of this Plan. The decision of the Company shall be final
with respect to any questions arising as to the interpretation of this Plan.

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its
discretion provided, however, that any change in price or level of coverage shall be announced
at the time of annual enrollment and shall not be changed during a Plan Year unless coverage
‘provided by an independent, third-party provider is significantly curtailed or decreased during
the Plan Year. Termination of this Plan will not be effective until one year following
announcement of such change by the Company.

[f any provision of this Plan is or in the future becomes contrary to any applicable law,

- rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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XVI. PRICE OF COVERAGE

The price of coverage under this Plan during each Plan Year will be determined by the
‘Comipany. The price of coverage will be deducted from the participating emnployee's
compensation. T e :

XVII. APPLICATION FOR BENEFITS

~ ‘Application for benefits under this Plan must be filed with the Contract Administrator
on the forms provided. Filing any claim for benefits under this Plan will constitute an
authorization to any physician, hospital, dentist, pharmacy, insurance company, employer or
- OIganization to release any information regarding the claim for the purpose of validating and
determining benefits payable or for audit or statistical purposes. ‘ '

XVIIIL IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed to have been made) shall be irrevocable
and binding for the balance of the Plan Year, provided, however, that such elections may be
revoked or changed in such manner as the Company may prescribe, but only in the event of,
and consistent with, a change in the employee's family status or benefit coverage related to
employment. Coverage for a dependent may be added retroactively, in which case the price of
coverage will be by after-tax deduction. : :

XIX. ADMINIS TRATIQN

The Company is the Plan Administrator. The Company shall have.the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and
to construe the terms and conditions of this Plan. The decision of the Company shall be final
with respect to any questions arising as to the interpretation of this Plan. :

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in jts
discretion provided, however, that any change in price or level of coverage shall be announced
at the time of annual enrollment and shall not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is significantly curtailed or decreased during
the Plan Year. Termination of this Plan will not be effective until one year following
announcement of such change by the Company. -
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XVIL. IRREVOCABLE ELECTIONS

Elections made under this Plan {or deemed to have been made) shall be irrevocable
and binding for the balance of the Plan Year, provided, however, that such elections may be
revoked or changed in such manner as the Company inay prescribe, but only in the event of,
and consistent with, a change in the employee’s family status or benefit coverage related to
employment. Coverage for a dependent may be added retroactively, in which case the price of
coverage will be by after-tax deduction.

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and
to construe the terms and conditions of thts Plan. The decision of the Coinpany shall be final
with respect to any questions arising as to the interpretation of this Plan.

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its
discretion provided, however, that any change in price or level of coverage shall be
announced at the time of annual enroliment and shall not be changed during a Plan Year
unless coverage provided by an independent, third-party provider is significantly curtailed or
decreased during the Plan Year. Termination of this Plan will not be effective until one year
following announceinent of such change by the Company. '

If any provision of this Plan is or in the future becomes contrary to any applicable law,
rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.

DBH/Kah/BNFLX2000.DOC
1/2000
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persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan.

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its discretion
provided, however, that any change in price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year unless coverage provided by
an independent, third-party provider is significantly curtailed or decrcased during the Plan Year,
Temmination of this Plan will not be effective until one year following announcement of such
change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.

DEH/Kah/BNFLX2000.D0C
1/2000
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XVII. APPLICATION FOR BENEFITS

Application for benefits under this Plan must be filed with the Contract Administrator on
the forms provided. Filing any claim for benefits under this Plan will constitute an authorization
to any physician, hospital, dentist, pharmacy, insurance company, employer or organization to
release any information regarding the claim for the purpose of vahdatmg and determ]mng
benefits payable or for audit or stat1st1cal purposes.

XVIII. IRREVOCABLE ELECTIONS

Elections made under this Plan {or deemed to have been made) shall be itrevocable and
binding for the balance of the Plan Year, provided, however, that such elections may be revoked -
or changed in such manner as the Company may prescribe, but only in the event of, and
consistent with, a change in the employee's family status or benefit coverage related to

“employment. Coverage for a dependent may be added retroactively, in which case the price of
coverage will be by after-tax deduction.

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and administration of this Plan. The
.Company shall have the discretionary right to determine- -eligibility for benefits hereunder and to
construc the terms and conditions of this Plan. The decision of the Company shall be final W1th
respect to any questions arising as to the interpretation of this Plan.

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its discretion
provided, however, that any change in'price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year.unless coverage provided by an
independent, third-party provider is significantly curtailed or decreased durmg the Plan Year.
Termination of this Plan will not be effective until one year following announcement of such
change by the Company.

If any provision of this Plan is or in the future becomes contrary to any apphcable law,

tule, regulation or order issued by competent government authonty, the Company reserves the
sole right to amend or discontinué this Plan in its discretion without notice.
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XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the anthority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan,

XX.- MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to chiange or discontinue this Plan in its discretion
provided, however, that any change in price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year unless coverage provided by an
independent, third-party provider is significantly curtailed or decreased during the Plan Year. '
Termination of this Plan will not be effective until one year following announcement of such
change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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XVIIL. IRREVOCABLE ELECTIONS

Elections made under this Plan (or deemed to have been made) shall be irrevocable and
binding for the balance of the Plan Year, provided, however, that such elections may be revoked
or changed in such manner as the Company may prescribe, but only i the event of, and
consistent with, a change in the employee's family status or benefit coverage related to
employment. Coverage for a dependent may be added retroactively, in which case the price of
.eoverage will be by after-tax deduction.

XIX. ADMINISTRATION

The Company is the Plah Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
persons to carry out the responsibilitics of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan,

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its discretion
provided, however, that any change in price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year unless coverage provided by an

~ independent, third-party provider is significantly curtailed or decreased: duririg the Plan Year.
Termination of this Plan will not be effective until one year following announcement of such
change by the Company. :

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent governinent authority, the Company reserves the
sole right to amend or discontinue this Plan in its discretion without notice.
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XVIIL IRREVOCABLE ELECTIONS

Flections made under this Plan (or deemed to have been made) shall be irrevocable and
binding for the balance of the Plan Year, provided, however, that such elections may be revoked
or changed jn such manner as the Company may prescribe, but only in the event of, and
consistent with, a change in the employee's family status or benefit coverage related to

employment. Coverage for a dependent may be added retroactively, in which case the price of |
coverage will be by after-tax deduction.

XIX. ADMINISTRATION

The Company is the Plan Administrator. The Company shall have the authority to
control and manage the operation and administration of this Plan and to designate one or more
‘persons to carry out the responsibilities of the operation and administration of this Plan. The
Company shall have the discretionary right to determine eligibility for benefits hereunder and to
construe the terms and conditions of this Plan. The decision of the Company shall be final with
respect to any questions arising as to the interpretation of this Plan.

XX. MODIFICATION OR TERMINATION OF THE PLAN

The Company reserves the sole right to change or discontinue this Plan in its discretion
provided, however, that any change in price or level of coverage shall be announced at the time
of annual enrollment and shall not be changed during a Plan Year unless coverage provided by an

_ independent, third-party provider is significantly curtailed or decreased duning the Plan Year.
Termination of this Plan will not be effective until one year following announcement of such
change by the Company.

If any provision of this Plan is or in the future becomes contrary to any applicable law,

rule, regulation or order issued by competent government authority, the Company reserves the
sole right to amend or discontinue this Plan m its discretion without notice.
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and ENERGY
WORKERS INTL. UNION
PACE LOCAL 2-786
IBDW AFFILIATE

Mark A. Schilling, President

Thomas M. Campbell, Vice President
Carole E. Price, Secretary

Karen L. West, Treasurer

October 10, 2001

Frank B. Ingraham
Human Resource Coordinator

The following information is essential to the Union's ability to properly represent
the bargaining unit employees in evalvating the health care cost increase that has been
proposed by DuPont. This information will allow the Union to confirm and verify the
accuracy of the cost shares as represented by DuPont, and verify that DuPont js in fact
paying a full 50% of the annual premium increase.

1. Provide premium increase data and calculations and related rating information
for our site for years 1996, 1997, 1998, 1999, and 2000. This data must
include (a) co-pays; (b) deductibles; (¢) premiums; and, (d) administrative
costs. If there is other data necessary for the Union to understand how
DuPont determines premium increase rates, please provide it.

2. Provide the total amounts of (a) premiums paid; (b} deductibles paid; and (c)
co-payments paid by covered plan members for our site for the years 1996
through 2000.

3. For the Beneflex plan and the cost sharing arrangements which apply broadly
to all DuPont locations, please (a) confirm that the total cost of the Plan equals
company pay-out plus employee premiums plus employee co-payments plus
employee deductibles; (b) provide the total company pay-out for each year
1996 through 2000; (c) provide the total premiums paid by covered employees
in each of these years; (d) provide the total co-payments paid by covered
employee in each of these years; () provide the total deductibles paid by
covered employees in each of these years.

For Items 3(b)-(e), please breakdown the information into corporate-wide data
and specific site data.
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4. Please provide dollar amounts showing the relationship of DuPont’s payout to
total plan costs (company wide) for the years 1996 through 2000. In
perferming these tabulations, assume total plan costs equals company payout
plus employee premiums, co-pays and deductibles.

5. Please provide the dollar amounts paid company wide to all vendors and
consultants and a description of the work or functions performed by each.

6. Please provide the dollar amounts paid company wide to DuPont in-house
personnel and a description of administrative functions performed by such
personnel.

7. Premiums for any upcoming year are calculated on the basis of estimated
claims that are derived by applying certain assumptions to actual claims from
prior years. Ultimately, with the passage of time, estimated claims become
actual claims, and the Union should be able to determine the accuracy of
premium projections. To enable the Union to do this, please provide the
following, breaking down the information into corporate-wide data and
specific site data for each category set forth below (a-¢):

a. Please provide the 1996 through 2000 Premium Increases sheets.
b. Please provide the hard claim figures for these years.

c. 'Please specify whether the hard claim figures include administrative
charges.

d. Please explain the process used to incorporate over-estimates of projected
claims in an earlier year into calculations of monthly premium rates in a
subsequent year.

e. If adjustments for over-estimates have not been made, please explain how
DuPont believes that this constitutes fiduciary responsibility.

8. Please provide the name of the individual who is responsible for DuPont's
actuary function.

9. For the years 1996 through 2000, please provide the cost sharing for each plan
type (i.e., family, 2 person, single). Please break this information down by
employee share, company share and plan option (i.e. LP, etc.).

To properly represent the employees in evaluating the annual premium increase it
is respectfully requested that this information be received by the Union no later than
* November 1, 2001; in any event, it is requested that the increase in the premium not be
put into effect until the requested information is provided and good faith negotiations are
completed.
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Should DuPont challenge its obligation to supply any portion of the requested
information, or have legitimate questions concerning the meaning or relevancy of any
portion of this request, such challenges or questions will not relieve DuPont of jts duty to
supply the remaining portions.

. If items of information are withheld for reasons of confidentiality, please provide

- a written description of each item of withheld material and the reasons for the claims of
confidentiality. Please know that the Union will not accept blanket claims of
confidentiality. Such description shall include the title of the document, its general
contents, authors, recipients and the name and title of any attorneys where a claim of
privilege is exercised. With regard to information that is withheld for the alleged
proprietary or trade secret nature of the material, the Union requests that proprietary or
trade secret information be struck so that the material can be supplied within the two-day
period. Acceptance of such material by the Union does not constitute a waiver on the
part of the Union to its right to challenge the DuPont's claim to confidentiality at a
later date.

Joseph J. Witkowski, II
Contract Chairperson
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KATHLEEN A, HOSTETLER
ATTORNEY AT LAW

Mm}h

June 14, 2004

HAND DELIVERED

Demse M. Keyser, Fsq.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000-Swte 500

Voorhees, New Jersey 08043-4636

RE: E.I. DuPont de Nemours and Co., Inc. and PACE, Local 2-786

Dear Ms. Keyser:

Part of the Company’s proposed contract package is the following change to Article IX, “Industrial
Relations Plants and Practices” regarding the benefit provisions:
Preserve and clarify Management’s nght to apply Company-wide annual changes to
Beneflex to Edge Moor participants both during the CBA and during any “open
contract” pedod untl a new Agreement 1s reached between the Parties.
This proposal effectively allows the Company to make recurring unilateral changes with unfettered
discretion i health care during the terrmp, as well as post-expiration, of the contract.

The Union recogmzes that the Company may propose this language, as it 1s not illegal. However,
because this proposal 15 a permissive subject, the Union is free to consider 1t bur is not mandated to
bargain it to smpasse, as the Company may not legally compe! the Union to relinquish its sight to
bargain to impasse only those subjects that are mandatory. Fusthecmoore, the Company may not legally
mmplement any contract proposal if 1t insists on the above-referenced permissive subject.

Very truly yours,

Kathleen A Hostetler
Counsel for PACE

cc: Kenneth Q. Test, Region I, Vice President & Director, via fax
John Barcellonz, PACE, International Representative, via fax
James L. Briggs, PACE, International Representative, via fax
Mark Schilling, President, PACE Local 2-786, via fax
Barpaining Commuittee, Local 2-786, via fax, via fax

2236 ASH STREET « DENVER, COLORADO 80207
PHONE 303.329.6898 « FAX 303.329,8067
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ATTORNEY AT LAW T

June 21, 2004

HAND DELIVERED

Denise M. Keyser, Esq.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000-Swte 500 -

Voorhees, New Jersey 08043-4636

RE: E.I. DuPont de Nemours and Co., Inc. and PACE, Local 2-786

Dear Ms. Keysex:

At pegotiations this morning, you asked the following question regarding Secton 3,
Article IX. (Industrial Relations Plans and Practices, the Beneflex plan):

Is the Umon »ot objecting fo (sic agreerny fo) the Employer’s right to change the terms
of the Beneflex plan durng the term of the collective bargaining agreement?

The Union’s response to this question is that it is not accepting or rejecting this existing
language at this me. The Union notes that the Employer’s instant proposal modtfies Section
3 by extending the night to change Beneflex post-expiration. It is to this modification that the

Union objects.

Very truly yours,

'Katbleen A. Hostetler
Counsel for PACE

s cer Kenneth Q. Test, Region I, Vice President & Director, via fax
 John Barcellona, PACE. International Representative, via fax
James L. Boggs, PACE, International Representative, via fax
Mark Schilling, President, PACE Local 2-786, via fax
Bargaining Committee, Local 2-786, via fax, via fax

2236 ASH STREET - DENVER, COLORADO 80207
PHONE 303.329.68%8 » FAX 303.329.8067
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KATHLEEN A. HOSTETLER
ATTORNEY AT LAW

June 21, 2004

HAND DELIVERED

Denise M. Keysef, Esq.

Ballard Spahr Andrews & Ingersoll, LLP
Plaza 1000-Suite 500

Voorhees, New Jersey 08043-4636

RE: E.IL. DuPont de Nemours and Co., Inc. and PACE, Local 2-786
Dear Ms. Keyser:

The Union has considered DuPont’s proposal to extend the management’s rights
provision of Section 3, Article TX (Industrial Relattons Plans and Practices, the Beneflex plin),
to any open-contract perod, i.e., contract expiration period, until a new collective bargaining
agreement is reached by the parties. This proposal would allow DuPont to unilaterally
implement changes to the benefit provisions after the expiration of the contract.

DuPont’s proposal to extend its management rights proviston to the post-expiration
period effects the right to bargain over the plan, and not the terms of the plan itself, and is
therefore a pexmissive subject of bargaming, Accotdingly, the Union has determined that it 1s
not interested m voluntarily considering this proposal for the successor contract, and
considers this proposal off the bargating table.

Very truly youss,

JW QM\JEUULH,

Kathleen A. Hostetler
Counsel for PACE

cc: Kenneth O, Test, Region IIL, Vice President & Director, via fax
John Batcellona, PACE International Representative, via fax
James L. Brigps, PACE, International Representauve via fax
‘Mark Schilling, President, PACE Local 2-786, via fax
Barpaining Committee, Local 2-7806, via fax, via fax

2236 ASH STREET » DENVER, COLORADO 80207
PHONE 303.329.6898 » FAX 303.329.8067
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KATHLEEN A. HOSTETLER
ATTORNEY AT LAW

October 14, 2004
VIA FACSIMILE
Ballard Spahr Andtews & Ingersoll, LLP
Plaza 1000-Suite 500

Voothees, New Jersey 08043-4636
RE: E.L. DuPont de Nemours and Co., Inc. and PACE, J.ocal 2-786
Dear Ms. Keyser: l

Recently, the Employer mandated that the employees at its Bdge Moor facility
make certain election of benefits from its proposed changes to the Beneflex Plan, These
elections must be made during a stated window period, and will be effective January 1, 2005.

While the employees are requited to make these elections, the Union objects to any
implementation of changes to the Beneflex plan. The Employer must batgain in good faith
to impasse or agreement o any proposed changes. Accordingly, the Union requests
bargaining on proposed changes to the Beneflex plan.

Moreover, because the parties ate in negotiations for a successor agreement, the
Employer may not implement until impasse or agreement is reached on the contract 25 2
whole. Any reliance on the management rights clause of the expired agreement as suthority
to implement changes to the health care benefits of the collective bargaining agrecment is
misplaced. The contract is expired, thus the management rights clause is without effect.

Please know that if DuPont implements any changes to the health care benefits

without bargaining in good faith to irnpasse o agreement with the Union first, the Union will
file charges with the National Labor Relations Board.

Very &uly yours,
Kathleen A. Hostetler
Counsel for PACE

2236 ASH STREET » DENYER, COLORADO 80207
PHONE 303.329.68%8 « FAX 303.329.8067
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Oct 14 2004 10:59 KATHLEEN HOSTETLER ESQ 3‘033298067

“2 . OCTOBER 14, 2004

cc: Keaneth Q. Test, Region IiI, Vice President & Director, via fix
" Joba Barcellona, PACE Intemational Representative, vis fax
James L. Briggs, PACE, International Representative, vis fax
_ Mark Schilling, President, PACE Local 2-786, via fax
Bargsining Committee, Local 2-786, via fax, vis fax
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and
ENERGY WORKERS INTL. UNION
PACE LOCAL 2786

P. Ol Box 9634
Edie Moor. DE 19809 .

Mark 4. Schilling, President
Thomas M. Campbell, Vice President
Tera Taylor, Secretary

Darren DiDonato, Treasurer

UNION PROPOSAL - 11/8/04

The Company will offer to all bargaining unit employees the Blue Cross and Blue
Shield of Delaware the Exclusive Provider Orgamzatxon Plan with the attached vision
and dental riders and will also provide the attached Life and Accidental Death and
D1smemben11ent policy. Bargaining unit members will be responsible for 30% of the
premmm costs associated with these plans. If during the course of this agreement the
premium costs of the plan increases by 10% or more than the concurrent cost increases
(COBRA rate) for the Company’s Beneflex program, either party may reopen this
agreement solely for purposes of determining whether to offer Beneflex coverage in lien
of ﬂ]ls plan or whether an adjustment to the cost sharmg premium costs is necessary.

The Company’s vacatlon buy back and financial planning programs contained in

the Beneﬂex shall be offered to all bargaining unit members dunng the term of this
agreement
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Bluefh-oss BlueS]neld T g:(:)e gfax;%;;v:ine Gateway
- . U Box . . :
%v E{;‘Egﬂao;i“y ' -Wilmington, DE 19599.1991

: www.l_mbsdé.cum

' CALCULA'IION OF RATES FOR PROSPECTIVE

‘ .'GROU'P . DU'PONTEDGEMOOR
FOR PERj()D';. , 1/1/05 TO 12/31/2005
EPO with $7/$20 ($ 161345 Mall
Order) or 30% MAC C Drug Card
T . . MONTHLY .
# | RATES. PREMIUM
Y $13,074.77
_”ﬁfcﬂffﬂw ' $615.28 $3,691.70
SUL/2Dus 41 $884.48 $36,263:66
Fomey 41 $1,076.75 $44.146.57
122 : ‘ - $97,176,69

These Tates assume a full wanfer on pre- exrstmg ccmdmons
-These rates assmne no broker commission. . . ]

These rAfes assume de:pende:nt GOV erage to.age 19 and studcnt coverage 10 age 25

- Fora 1/1/35 effectlve date ALL enrol]ment paperwork must be at BCBSD by 1%’1:]04 _

** Sec atfached benefit description for EPG.
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PREVENTIVE MEDICAL SERVICES

BlueCross E:mmgma
. of Delayvare
‘A omw%wwn Corepany

e
Periodic Physical Exams

Routiné Annual GYN Exam

Routine Mammogram

Routine Siginoidoscopy & Colonoscopy
Routine Pap Smear (Lab charges)
Routine Well-Child Care
Imrhunizations

Periodic Vision Exams
Periodic:Hearing Exams.

Prostite Screening Eﬁmg Test (Lab
charges)

Lead Poisoning Screening Test Fa@
charges)

100% covered.
100% covered.
100% covered.
100% covered.
100% covered.
100% covered.
100% covered.
$20.00 per visit.
100% covered.
100% eovered.

100% covered.

A SUMMARY OF BLUE CROSS BLUE SHIELD®
EXCLUSIVE PROVIDER ORGANIZATION (EPO)
BENEFITS: FOR PACE LOCAL 2-786

Not covered,
Not covered.
Not covered,
Not covered.
Not covered.
Not covered.
Not covered.
Not covered.
Not covered,
Not covered.

Not covered.

[816]

TREATMENT OF thzuwmm OR E,_dmﬁ.w

Doctor's Office Visit for Diagnosis &
Treatment

Specialist/Referral Care

Allergy Testing

Allergy Treatment

Laboratory Services
Imaging & Machine Testing Services
Physical Therapy -

‘Occupational & Speech T wﬂmvw

Wm&mﬁoﬁ Therapy & Chemotherapy
moEoEEm_bm Home Visits

$20.00 per visit.

$20.00 per visit.
$20.00 per visit.
$20.00 per visit,

100% covered.

90% covered. !

90% covered" for up to 60 consecutive days per
acute condition. .

90% covered' for up to 60 consecutive days per
acute condition.

90% covered. !

PCP Home Visit: $20.00 per visit.

Not covered.

Not covered.
Not covered.
Not covered.

Not covered,
Not covered.
Not covered.

Not covered.

Not covered.
Not covered.

/04)

Nursing Home Visit: co,_xw covered. !
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A mc_s_s>_~< OF BLUE O_Nomm BLUE SHIELD
“EPO. _wmzm_n_._.w FOR PACE LOCAL m-ﬂmm
(CONT.)

H§>H§2H OH_J Frzmmm OW HZ.E.WM\ (cont. v
= Ogowumoﬁo _ ‘ . $20.00 per visit for up to 30 visits per calendar  Not covered.
: ‘ year.
IN THE HOSPITAL :
® Semiprivate Room & Board (including 90% covered. ! Not covered.
intensive care, if medically appropriate)
s Physician's & Surgeon's Services 90% covered. * Not covered.
a__Other Medical Professional Services 90% covered, ' _ Not covered.
SURGERY _ B ._ .
»  Outpatient . 90% covered, ! Not covered.
MATERNITY o
w  Prenatal & Postnatal Care . 90% covered, | Not covered.
» Delivery: Hospital 90% covered. ' Not covered.
» Delivery: Physician 90% covered. Not covered.
s Birthing Center . 90% covered. ! Not covered.
EMERGENCY SERVICES _
=  Physician's Office _ ,mm.o.oo_wow visit, , $20.00 per visit,
= Hospital or Outpatient Erhergency Facilities $50.00 per visit (waived if admitted), $50.00 per visit (waived if m&s&m&
AMBULANCE . $50.00 per occurrence, $50.00 per occurrence.
OTHER SERVICES . |
= Inpatient Private Duty Nursing 90% o.odoam% for up to 240 hours in 12-month  Not covered,
_ period. .
m Prosthetic Devices and Durable Medical 90% covered. ! Not covered.
Equipment , &
= Skilled Nursing Facility . . 90% covered' for up to 120 days per Not covered.
: - confinement.
s Home Health Care 90% covered" for up to 100 visits per calendar  Not covered.
year,

EPC . i04) , 2of4
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EPO BENEFITS FOR PACE LOCAL 2-786
(CONT.)
ﬁOOﬂOH PZU wdwmnﬁﬁznm ABUSE | 90% oo<@3a H,oH up 8 H:, Ewmﬁoa am&a 0r62 Not covered,
TREATMENT outpatient days per treatment period.
, Maximum of 2 treatment periods per lifetime,
separated 3 365 days. Two outpatient days
reduce inpatient days by 1 day; orie inpatient
day reduces outpatiént days by 2 days.
SERIOUS' MENTAL HEALTH CARE
w Inpatient and Partial H.Ho%nﬁﬁmﬁou Samie as QOther Medical Care. Not covered.
m Qutpatient _ Same as Other Medical Care, Not covered.
OTHER MENTAL HEALTH CARE _ _ |
a Inpatient and Partial Hospitalization o.xu covergd for up to 31 inpatient days or 62 Not covered.
‘ . o ‘ partial hospitalization days per calendar year.
One inpatient day reduces partial
hospitalization days by two days; two partial
hospitalization days reduce inpatient days by
one day.
= Outpatient Mental Health $20.00 per visit for up to 20 visits per calendar  Not covered.
year. -
PRESCRIPTION DRUGS 34-DAY SUPPLY 90-DAY SUPPLY
(Per Prescription or Refill) - RETAIL MAIL ORDER
n  Generic , - $7.00 Copayment or 30%, whichever is greater.  $16.00 Copayment.
|m  Brand '$20.00 Copayment or 30%, whichever is $45.00 Copayment.
| mw@mﬁma. ‘
EPO /1/04) 3of4
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A SUMMARY: OF BLUE CROSS BLUE SHIELD
'EPO BENEFITS FOR PAGE LOCAL 2-786
| - (CONT.) |

' In-Network benefits are covered at the indicated percentage for that service until the coinsurance totals $1,600 per person ($3,200 per family).

Two individuals must meet the coinsurance expense limit'in order for benefits to be paid at 100% of the allowable charge for the rest of the family
members for the remainder of the calendar year,

The coinsurance expense limit does not include services. for prescription costs and office visit copayments.

Full contract benefits are contingent c@on moz.oﬁsm the guidelines of the Managed Care Program, Mental health and substance abuse care must be
authorized in advance by the Case Management Center and provided by an authorized provider to receive full contract benefits.

All percentages listed m@go apply to Blue Cross Blue Shield of Delaware's Emﬁ.E:E allowable charge. When calculating coinsurance expenses,
only the allowable charges are considered.

[819]

If an individual chooses a Preferred or Non-Preferred Brand drug when a Generic drug is available, he or she will have to pay the difference between
the charge for the Prefefred or Non-Preferred Brand drug and the Generic drug, plus the copay for the Generic Drug. After a member has paid out
$1,500 per calendar year on prescription drug coinsurance, all prescriptions dre thereafter paid at 100%.

This is not a contract. This _u,mu@mﬂ comparison is intended to provide you with a general overview of these Blue Cross Blue Shield of Delaware health
benefit prograin. - ,

Blue Cross Blue Shield of Delaware and CareFirst, Inc., are Enmﬁs.ami licensees of the Blue Cross and Blue Shield Associdtion,

EPO /* " /04) 40of4
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BlueCross BlueShield
@ of Delaware
A CareFi.rst Company

. One Brandywine Gateway

PO, Box 1991
Wilmington, DT? 16899.1091

www.hchsde.com

Filed: 04/21/2017

Page 296 of 364

'CALCULATION OF RATES FOR DENTAL

GROUP:  DUPONT EDGEMOOR
FORPERIOD:  1/1/05 TO 12/31/2005
' DENTAL

100/75/50/50, $50/$150 Ded on
Blocks B & C, $2000 annual max on
Blocks A; B & C, $1200 lifetime max

on Block D Schedule
52 :
. MONTHLY
_ # RATES  PREMIUM
INDIVIDUAL: 34 $32.66 $1,110.56
SUB/CHILD(REN): 6 $60.21 $361.26
-SUB/SPOUSE: . 41 - $46.56 $1,908.78.
FAMILY: 41 $74.24 $3.044.01
122 $6,424.61

These rates assime 0o comrmission.

These rates assumne dependent coverage to.age 19 and student coverage to age 25,
For a 1/1/03 effective date, ALL enrollment paperwork must be at BCBSD by 12/15/04.
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BlueCross BlueShield ggeﬁraﬂi%i;‘fﬂe Gateway
) .0. Box
I';Ah of Delavvare Wiimington, DE. 198001991
- @

A CareFirst Company
www.bchsde.com

PACE LOCAL 2-786 DENTAL PLAN SUMMARY

You must get approval from BCBSD before you have dental treatment for $400 or more.
Many services have limits, copayments or coinsurance. '
DEDUCTIBLES
"Calendar year deductibles for Types B and C Services:
m  §50 per individual per year

m  $150 per family per year :
m 3.family members must meet the mdividual deductible for the family deductible to be met

BENEFITS

Service Benefit
e Type A - Preventive and Diagnostic Services 100% covered, with no-deductible:
m  Type B - Basic Services : 75% covered, after the deductible
m  Type C - Major Services 50% covered, after the deductible
m  Type D - Orthodontia 50% covered, with no deductible

CALENDAR YEAR MAXIMUM

m (Calendar year dollar maximm per individual: $2,000.
m  Applies to Types A, B, and C services.

Once you meet the calendar year maxinmm per person, no other benefits will be paid for the rest
of the calendar year. Charges over this maximum may not be casried forward or backward to any
other year.

The Type D (Orthodontia) benefit maximum is $1,200 as a Lifetime Maximum.

This is not a contract. It is a guide to provide you with an overview of the Dental Care Plan.. Yow Group
Contract contains the services and benefits. The Group Contract explains how benefits are provided. -
Should there be any questions about services and benefits, the Group Contract will rule

Keep this schedule of benefits with your Dental Care Booklet.
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BlueCross BlueShield PQEBBBMI;%MM' e Gateway -
.A: = 0. Box )
of Delaware Wikmington, DE 198991991

A CareFirst Company
www.hchsde.com

CALCULATION OF RATES FOR VISION -

GROUP: DUPONT EDGEMOOR

FOR PERIOD: 1/1/05 TO 12/31/2005
VISION RIDER
' MONTHLY .
#  RATES  PREMIUM

INDIVIDUAL: 34 $3.11 $105.74
SUR/CHILD(REN): 6 $4.98 $29.88
SUB/SPOUSE: 41 $7.15 $293.15
FAMILY: 41 $8.71 $357.11

122  $785.88

These rates assuine no COMUMNission.
These rates assume dependent coverage to age 19 and student coverage to age 25.

For a 1/1/05 effective date, ALL enrollment paperwork must be at BCBSD by 12/15/04.
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BlueCross BlueShield One Brandywine Gateway
P.0. Box 1991

of Delaware Witmington, DE 19809.1001
A CareFirst Company
) www.bcbsde.com

VYISION BENEFITS
FOR PACE LOCAL 2-786
WHAT’S COVERED,
| Each covered individual has coverage for vision benefits up to the calendar year maximum shown
‘below.. :
Vision Services & Supplies © Maximum
m . Complete Eye Exam and Analysis........., ereeeteareemreessesrrenaseete s aennere e bes Covered under
‘ medical
R v U U USRSV SUODRTSTURTOTUURUNVSVRTURURT. 2.7 N ¢ 1)
m  Lenses perPair: .
B OINEIE LENSES.erereemceereeieeeeoreeeeessesseamsreressssaressssceenscssssmsensnesns - $14.00.
= - Bifocal LenseS* Slngle wererrrrrrinrireneserasassnessmsanrsssnsseonnpesreenenes 523,00
= Bifocal Lenses - Double OO . JL) |
=  Trifocal Lenses.. rreintereesemrinensessssssnacressssesessnsssnsreeees - 33 2,00,
* - Lenticular Includmg Asphenc e $112.00
»  Non-Cosmetic Contact Lenses (Permanent or Dlsposable) ............. $112.00
GUIDELINES

@ Frames are limited to one pair in a 24-month period.
w  Spectacle lenses are limited to one pair in a 12-month peried.

WHAT'S NOT COVERED

Injury or illness on the job.

Care your employer réquires as a condition of employment.

Care given through your employer's medical department or clinic.

Sunglasses, even if you have a prescription.

Services which would be covered under another part of this health care plan.

Vision testing.

Lenses or frames you can have without charge, or that would be without charge if you didn't
have vision benefits.

Vision care or supplies you get before being covered under this plan.

Vision care or supplies you get after you lose coverage under this plan.

» Replacement lenses, frames or contacts which are lost or damagcd unless you can satisty. the
guidelines above.
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Introduction

FINANCIALLY STRONG

Before you purchase any insurance policy, it is important to review the financial strength and stability of the
insurance company backing the policy. Since 1969, Fort Dearborn Life Insurance Company (Fort
Dearbom) has continued to evolve and grow. Licensed in 49 states (except New York), the District of
Columbia and both the U.S. and British Virgin Islands, Fort Dearbom proudly ranks among the top group life
companies in the nation, and is a member of the Preferred Financial Group companies.

Fort Dearborn’s strong ratings by independent insurance analysts are the cornerstone on which its national
reputation is built. The A.M. Best Company in its June 2002 report rated Fort Dearborn "A" (Excellent) for
financial condition, operating performance and market profile. In its November 2002 report Standard &
Poor’s rates Fort Dearborn "A™ (Strong} for its financial strength, citing its good capitalization and excellent
portfolio. Fort Dearborn is a wholly owned subsidiary of Health Care Service Corporation (HCSC), a Mutual
Legal Reserve Company, the [argest health care insurance provider in the state of lllincis. Some other
highlights:

»  $67.5 billion of fife insurance in force + 1.6 million Covered Employees
. $466 million of Earned Premium in 2002 + 36,000+ In-Force Groups

Fort Dearborn offers a variety of Group Life, Disability and financial insurance products designed to
increase the value of employment at your company and enhance your ability to atiract and retain skilled,
experienced employees. These insurance products include: Group Term Life, Accidental Death &
Dismemberment {AD&D), Dependent Life, Short Term Disability, Long Term Disability, and Fixed Annuities.

We also offer a complete portfolio of employee paid voluntary benefits including:
. Life and AD&D * Long Term Disability
*  Short Term Disability +  Many others

PREFERRED FINANCIAL GROUP COMPANIES

The life companies that form the Preferred Financial Group (PFG) companies are Fort Dearborn Life,
Medical Life, and Colorado Bankers Life. Together the PFG companies rank 11th* nationally in terms of in
force group life volume, and the 17th” largest carrier in terms of group life premiums. A larger corporation is
better equipped to handie the rapidly changing and increasingly competitive environment that is the reality of
today’s insurance and financial services industries. By carefully integrating certain operations with shared
technology and shared staff support, the PFG companies have seen substantial cost savings and lower
operating expenses. Consolidating functions and combining resources also provides the PFG companies
with the opportunity to further enhance service to producers and consumers. The Company is a separate
corporate entity from its affiliated companies and is not financially responsible for their products.

*Based on results shown in the National Underwnter's Life/Health Services Edition, August 18, 2003.

YOU BECOME OUR MOST IMPORTANT CUSTOMER

This proposal outlines your benefits and premium costs. In considering this Proposal for Insurance
Coverage, keep in mind that we put the following priorities foremost in our relationship with our customers:

To be responsive to your needs by providing prompt and courteous service at all times;

To pay all eligible claims as quickly and accurately as possibie;

To assist you with the technical expertise needed in your employee benefit planning;

To monitor our company expenses in order to provide the best coverage to you at the lowest
possible cost.

Rl A

You are a primary concern to all of us at Fort Dearborn Life Insurance Company, -and can be assured we'll
do our best to serve your present and future insurance needs. We invite you to join our growing family of
satisfied customers, and look forward to our association with you.
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Schedule of Beneﬁts
Life/AD&D

Eligibility:
Al active full-time employees are eligible for coverage. Full-tme means that the employee is actively
employed at least 30 hours each week on a regularly scheduled basis for his employer as of the effective

date. Actively employed means the employee is performing the normal duties of his occupation.

Employees not actively employed as of their effective date will have their coverage deferred until they return
to full-time employment.

Benefit Classifications:

CLASS | All Active Full-Time Employees
Benefit Amounts:
CLASS ] 1. times annual salary to a maximum of $ 500,000, but not less

than $ 1,000 prior to any applied reductions.
Benefit Notes:

Employee benefits reduce by 35% upon the employee’s attainment of age 65, and further reduce to 50% of
the original amount upon the employee's attainment of age 70.

Benefits terminate at retirement.

Life and Accidental Death and Dismemberment benefits are rounded to the next higher muitiple of $1000, if
the benefit is salary based.

Satisfactory Evidence of Insurability will be required for individual amounts of insurance (if available in the

above schedule) which exceed the guarantee issue limit of $ 400,000. The guarantee issue limit stated |s
proportionately reduced according to the scheduled reduction percentages shown above.
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Cost Summary

Monthty
Benefit Lives Monthly Rate Volume Cost
Life Insurance © 133 $0.34 per $1,000 $ 7,891,000 $ 2,682.94
Accidental Death and 133 $0.03 per$1,000 $ 7,891,000 $ 236.73
Dismemberment
TOTAL MONTHLY COST: $ 2,919.67

Rates shown for Life insurance are guaranteed for the initial 24 months. Rates shown for STD insurance
are guaranteed for the initial 24 months. All coverages have been rated together and may not be sold
differently than quoted without approval from Fort Dearborn Life Insurance Company. Coverage must be
effective on or prior to January 1, 2005. If a later effective date is desired, rates are subject to modification.

This proposal illustrates the cost of the insurance program and is based upon the information submitted.
Actual cost will be determined after an application has been accepted by the Company at its home office
and will depend upon data obtained when the program becomes effective.

The rates stated in this proposal assume self administered billing. Bilting fees may apply if Fort Dearborn
Life billing is required.

A standard Fort Dearborn Life Insurance Company non-participation, non-refund policy and group
certificates will be issued. The policy will comply with the statutory requirements of the state in which the
policyholder is located. This proposal provides only basic information on the features of the policy. It is not
intended to be a complete representation of all terms and provisions of our contract. The Standard group
certificates will be issued and will contain complete details of benefits, provisions, and limitations of
coverage. In case of conflict between this proposal and the policy, the terms of the policy will govern.

Other Information

1. if any basic coverage is contributory, at least 75% of all eligible employees must participate,
with the exception of Dependent Life coverage. All employees must be enrolled for each
non-contributory coverage. Al late entrants must provide evidence of insurability to
Fort Dearborn Life before coverage becomes effective.

2. The insurer will maintain records for FICA and federal income taxes for short term disability

coverage. If requested, the insurer wiil prepare and issue W-2 Statements on fully insured groups,
for each insured receiving disability payments. (Note: A W-2 Statement Agreement will be required).
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Group Term Life Insurance Benefit

e e

Benefit

Group Term Life Insurance Benefits are payable in the event of death at any time from any cause.

“Beneficiary

The employee may name his own beneficiary and may change the beneficiary at any time. The employee
may specify the manner in which he desires the proceeds to be paid.

Waiver of Premium
We may continue the employee's life insurance benefit without the further payment of premium provided:

the employee is insured and is actively at work on or after the effective date; and
the employee is under age 60 on the date of disability, and
we receive written proof of total disability within 12 months of the date of disability;, and
the total disability has continued without interruption for at least six months; and
the employee is still totally disabled when the proof is submitted; and
" all required premium has been paid.

N

If waiver of premium is approved, the amount of continued insurance is subject to any reduction of benefits
as a result of age or amendment to the policy.

Life insurance coverage will continue without payment of premiurmn until the employee is no longer disabled
or reaches age 65, whichever occurs first.

Conversion Privilege

‘The palicy contains a conversion privilege provision which gives an employee whose life insurance
terminates or reduces the right to convert to an individual life insurance policy without furnishing evidence of
insurability, provided certain conditions are met. The individual conversion policy wilt be a whole life policy.
It will not contain any disability benefits or AD&D. The request to convert must be made within 31 days
following termination of coverage.

Annual Earnings

Basic annual salary or weekly wage means the annual/weekly compensation prior to before-tax payroll
deductians. it does not include salary or compensation from overtime, bonuses or any other form of extra
pay. Commissions will be averaged over the 12 month period preceding the death or disability. The policy
definition of earnings may vary for partners and soie proprietors.
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Accelerated Death Benefit

Benefit

The accelerated death benefit is 50% of the employee's group term life insurance amount in force on the
date we receive proof the employee is Terminally lil. This sum is limited to a maximum of $150,000 and'a
minimum of $7,500. For this benefit, Terminally il shall mean an Insured has a life expectancy of 12
months or less, due fo a medical condition.

Reduction of Benefit

If the employee's group term life insurance benefit is subject to an age reduction within 12 months after the
date we receive proof, the accelerated death henefit will be 50% of the reduced group term life insurance
benefit.

Benefit Payment

We will pay the benefit during the employee's lifetime if the employee or his legal representative claims the
benefit and provides FDL with satisfactory Proof that the employee is Terminally Ill. The benefit is payable
in one lump sum to the employee.

Disclosure

This benefit does not apply to Accidental Death and Dismemberment benefits.

Limitations

The benefit will not be payable:

1. for any amount of group term life insurance which is less than $15,000; or

2. for Terminal lliness caused by a suicide attempt, while sane or insane; or self-inflicted injuries; or
3. for a group term life insurance benefit that has been assigned; or

4. for a group term life insurance benefit payable to an irrevocable beneficiary; or

5. to retirees.

Provisions may be slightly different by state. Please refer to the actual policy for the state in
which the Policyholder exists.

Premium/Administrative Charge or Fee

There is no Premium and/or Administrative Charge or Fee fo the employer or employee for this benefit.
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Accidental Death & Dismemberment
and
Loss of Sight, Speech & Hearing Benefits

- .
Benefit

Accidental Death and Dismemberment and Loss of Sight, Speech and Hearing benefits are payable in the
event of death, loss of limbs or loss of eye sight, speech or hearing as result of an accident.

Benefits are payable, provided:

» the loss occurs within 365 days of the Accident;

« the loss is the direct and sole result of the Accident;
+ theloss is independent of alf other causes.

The amount paid will be as stated below, but will not exceed the Principal Sum stated in the. application.

One-half of the Principal Sum One-Quarter the Principal Sum for

Principal Sum for Loss of: for Loss of: Loss of:

Life : Sight of One Eye Thumb and Index Finger of Same Hand
Both Hands One Hand

Both Feet One Foot

One Hand and One Foot Speech or Hearing

Speech and Hearing

Sight of Both Eyes

One Hand and the Sight of One Eye
One Foot and the Sight of One Eye

The total amount payable for all [osses to any employee resulting from any one accident may not be greater
than the Principal Sum.

Basic AD&D Features

Seat Belt Benefit: Pays an additionai benefit equal to the employee benefit (up to $25,000) if an insured
employee dies as the result of a covered accident which occurs while the insured was driving or riding in an
automobile driven by a licensed driver who was not intoxicated, under the influence of a controlled
substance or impaired. The automobile must be equipped with seat belts, and the seat belts must have
been in actual use and properly fastened at the time of the accident. The position of the seat belt must be
certified in the official accident report or by the investigating officer. If an official police report certifying that
the seat belt was being properly worn, is not available at the time the claim is submitted, the benefit amount
will be $1,000.

Air Bag Benefit: An additional benefit amount equal to 5% of the Principal Sum will be payable if the
insured dies white driving or riding in an automobile, provided that the insured was positioned in a seat
equipped with a factory-installed air bag. The insured must have been properly strapped in the seat belt
when the air bag inflated, and the air bag inflated properly upon impact. The maximum benefit payable is
$5,000. K itis unclear whether the seat belt was being properly used and the air bag inflated properly, the
benefit will be $1,000.

Repatriation Benefit: If an insured employee dies as a result of a covered accident at least 75 miles from
his principat residence, up to $5,000 wili be paid for the preparation and transportation of the insured
employee’s body. {Not available in all states)

Education Benefit: If the Principal Sum is payable under the AD&D benefit for the employee’s loss of life,
each insured child who qualifies will receive reimbursement for incurred educational expenses in a school of
higher education beyond the 12 grade. The maximum education benefit is equal to the lesser of the
employee benefit amount or $12,000 and will be payable in four equal installments. A benefit of $1,000 is
payable for children in elementary or high school. (Not available in al] states)
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Accidental Death & Dismemberment
and
Loss of Sight, Speech & Hearing Benefits

[C A TR T T
Limitations

We will not pay any benefit for any Loss that, directly or indirectly, results in any way from or is contributed
to by:

Any disease or infirmity of mind or hody, and any medical or surgical treatment thereof; or;

any infection, except a pus-forming infection of an accidental cut or wound: or

Suicide or attempted suicide, while sane or insane; or

Any intentionally self-inflicted Accident; or

War, declared or undeclared, whether or not the Insured is a member of any armed forces; or

Travel or flight in an aircraft while a member of the.crew, or while engaged in the operation of the

aircraft, or giving or receiving training or instruction in such aircraft; or

« Commission of, participation in, or an attempt to commit an assault or fetony; or

» Being under the influence of any narcotic, hallucinogen, barbiturate, amphetamine, gas or fumes,

" poison or any other controlled substance as defined in Title Il of the comprehensive Drug Abuse
Prevention and Control Act of 1970, as now or hereafter amended, untess as prescribed by the
Insured’s licensed physician and used in the manner prescribed. Conviction is not necessary for a
determination of being under the influence; or

e Intoxication as defined by the laws of the jurisdiction in which the accident occurred. Conviction is not
necessary for a determination of being intoxicated; or

» Active participation in a riot. "Riot” means all forms of public viclence, disorder, or disturbance of the

public peace, by three or more persons assembled together, whether with or without a common intent

and whether or not damage to person or property or unlawful act is the intent or the consequence of

such disorder.
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Insured Benefit Account

FDL recognizes that when an individual experiences the death of someone with whom they have had a -
close personal relationship it is a very emotional time in their lives. It is definitely not the appropriate time
for them to make major investment decisions involving substantial sums of money that could become
available to them as beneficiaries of life insurance policies. As an alternative, the settlement funds are wire
transferred directly to an Insured Benefit Account which begins immediately earning a competitive interest

rate.
The beneficiary can:
» defer stressful financial decisions,
» consider their investment options, and
+ earn competitive money market rates.
We have made the necessary arrangements with US Bank, the 8th largest bank in the U.S. with over $174
billion in asseis. All Insured Benefit Accounts are FDIC insured.

There are no monthly fees or service charges on these Insured Benefit Accounts and they can be closed
immediately by the beneficiary or kept open for as long as desired.
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Voluntary Life Insurance

Fuli-time employees and their spouses are eligible for up to $500,000 in $10,000 increments.

Chiidren age 6 months to 18 years, 23 vears if full-ime student, can receive a $5,000 or $10,000 benefit.
Children age 15 days to 6 months receive a $100 benefit. Benefit is limited to 50% of the employee
benefit in Washington.

Voluntary Life benefits are portable upon retirement or termination for the employee and/or his insured
spouse. i an insured employee or spouse elects portability, he may also elect to continue Dependent
Child{ren)'s coverage. Ported coverage terminates at age 70. An Additional Purchase Option, which
allows an employee {o purchase an additional amount {up to $50,000) of term life insurance with
satisfactory evidence of insurability, may be available.

If both employee and spouse are insured, children are considered dependents of the employee only.

« If both employee and spouse are employees, both must apply as employees, and only one insured

.

employee may elect life insurance on dependent children.
Employees under age 60 may be eligible for waiver of premium if totally disabled.

» An Accelerated Death Benefit is included for insured employees.

.

»

Life insurance benefits, including Waiver of Premium, will not be available for a loss which is caused by
suicide or attempted suicide within cne year from the effective date of the Voluntary Life benefit.

"The Guarantee Issue guidelines are outlined below, The participation requirement is 25% of all eligible

employees with a 6 life minimum. If employee participation requirements are not achieved, all employee

and spouse applications will be subject to satisfactory evidence of insurability. A spouse application does
not count toward participation requirements.

Annual Enreliment

Up to $10,000 of additional coverage will be avaitable without evidence of insurability if all of the following
criteria are met:

. At least 25% participation at initial enroliment

. Up to the group’s guarantee issue amount

Available to employees and/or spouses who are currently enrolled for voluntary life coverage.

Eligible Guarantee Guarantee
Employees Issue Amount Employee & Spouse Issue Amount
100+ $100,000 Employee Age 60 — B9 520,000

Age 70+ Fully Underwritten -
Spouse up to age 70 $20,000
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Voluntary Life Insurance

The competitive monthly premium, per $10,000 of coverage, for employee and spouse are shown below.
An insured's premium wilt increase when he advances to the next age band.

Sample Monthly Premium for a $10,000 benefit

Age Rate

Under 30 $ 1.00
30-34 1.00
35-39 1.50
40 - 44 240
45— 49 3.50
50 -54 5.00
55 - 50 10.20
60 — 64 16.00
65 -69 25.10
70 -74 40.10
75 and over 71.00

Monthly Dependent Life Insurance Rate
= $5,000 benefit - $1.00 per family unit
e  $10,000 benefit - $2.00 per family unit

NOTE: Voluntary Life is not available in all states. Policy provisions may vary by state. Please
contact your Marketing Representative for availability in your state.
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Voluntary AD&D Insurance

Voluntary Accidental Death & Dismemberment insurance provides 24-hour protection in the event of
accidental injury anywhere in the world, on or off the job, on business, on vacation, at home.

The Individual Plan: The employee can select up to $500,000 in $10,000 increments. This coverage is
guarantee issue (no medical questions will be asked).

The Family Plan: If an employee wishes to cover themselves and their spouse andfor dependent children
.they should elect the Family Plan. The Family Plan provides the spouse with a henefit equal to 50% of the
empioyee’s benefit, and dependent children are covered for 10% of the employee’s benefit.

NOTE: If the employee and spouse work for the same employer, dependent children will be covered by
only one Family Plan.

Voluntary AD&D benefits reduce to 65% of the original benefit at age 70, to 45% at age 75, to 30% at age
80, and to 15% of the original benefit at age 85.

Voluntary AD&D Features

Seat Belt Benefit: Pays an additional benefit equal to the employee benefit (up to $25,000) if an insured
employee dies as the result of a covered accident which occurs while the insured was driving or riding in an
automobile driven by a licensed driver who was not infoxicated, under the influence of a controlied
substance or impaired. The automobile must be equipped with seat belts, and the seat belts must have
been in actual use and properly fastened at the time of the accident. The position of the seat belt must be
certified in the official accident report or by the investigating officer. {f an official police report certifying that
the seat belt was being properly worn, is not available at the time the claim is submitted, the benefit amount
will be $1,000.

Air Bag Benefit: An additional benefit amount equal to 5% of the Principal Sum will be payable if the
insured dies while driving or riding in an automobile, provided that the insured was positioned in a seat
equipped with a factory-installed air bag. The insured must have been properly strapped in the seat belt
when the air bag inflated, and the air bag inflated properly upon impact. The maximum benefit payable is
$5,000. If itis unclear whether the seat belt was being properly used and the air bag inflated properly, the
benefit will be $1,000.

Repatriation Benefit: If an insured employee dies as a result of a covered accident at least 75 miles from
his principal residence, up to $5,000 will be paid for the preparation and transportation of the insured
employee’s body. (Not available in all states)

Education Benefit: If the Principal Sum under the AD&D Benefit is payable for the employee’s loss of life,
each insured child who qualifies W|Ii receive reimbursement for incurred educational expenses in a school of
higher education beyond the 12" grade. The maximum education benefit is equal to the lesser of the
employee benefit amount or $12,000 and will be payable in four equal installments. A benefit of $1,000 is
payable for children in elementary or high school. (Not available in all states)

Common Disaster Benefit: If the employee and spouse both die within 90 days of the date of, and as a
result of the same accident, the spouse’s benefit will be increased to 100% of the employee’s benefit.

NOTE: Voluntary AD&D is not available in all states.- Policy provisions may vary by state. Please
contact your Marketing Representative for availability in your state.
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Voluntary AD&D Insurance

Individual Plan Monthly Cost: $.05 per $1,000 of coverage,
Family Plan Monthly Cost: $.08 per $1,000 of the employee’s amount of coverage.

Benefits are payable, provided:

e The loss occurs with in 365 days of the accident;

¢ The loss is the direct and sole result of the accident;

¢ The loss is independent of all other causes. :

The amount paid will be as stated below, but will not exceed the PrlnCipal Sum stated in the appllcatlon

Loss of Life - 7 Full Benefit Amount
Loss of two or more members* Full Benefit Amount
Loss of one member* - One-Half Benefit Amount

Loss of thumb and index finger of same hand One Quarter Benefit Amount
*Member means hand, foot, sight, speech or hearing.

Limitations {subject to state variations)

We will not pay any benefit for any Loss that, directly or indirectly, results in any way from or is contributed
to by:

any disease or infirmity of mind or body, and any medical or surgical freatment thereof; or

any infection, except a pus-forming infection of an accidental cut or wound: or

suicide or attempted suicide, while sane or insane; or

any intentionally seif-inflicted Accident; or

« war, declared or undeclared, whether or not the Insured is a member of any armed forces;

» travef or flight in an aircraft while a member of the crew, or while engaged in the operation of the
aircraft, or giving or receiving training or instruction in such aircraft; or

¢ commission of, participation in, or an attempt to commit an assauit or felony; or

+ being under the influence of any narcotic, hallucinogen, barbiturate, amphetarnine, gas or fumes,
poison or any other controlled substance as defined in Title I} of the comprehensive Drug Abuse
Prevention and Control Act of 1970, as now or hereafter amended, unless as prescribed by the
insured's licensed physician and used in the manner prescribed. Conviction is not necessary for a
determination of being under the infiuence; or

e intoxication as defined by the laws of the jurisdiction in which the accident occurred. Conviction is not
necessary for a determination of being intoxicated; or

» active participation in a riot. "Riot" means all forms of public viclence, disorder, or disturbance of the

public peace, by three or more persons assembled together, whether with or without a common intent

and whether or not damage to person or property or unlawful act is the intent or the consequence of

such disorder.

NOTE: Voluntary AD&D is not available in all states. Policy provisions may vary by state. Please
contact your Marketing Representative for availability in your state.
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PAPER, ALILIED-INDUSTRIAL, CHEMICAL and
ENERGY WORKERS INTL.. UNION

PACE LOCAL 2-786
P. 0. Box 9634
Edge Moor. DE 19809

Mark A. Schilling, President
Thomas M. Campbell, Vice President
Tera Yaylor, Secretary

Darren DiDonato, Treasurer

UNION ONE TIME OFFER - 11/16/04*

A. The Union agrees to accept all terms of the 2005 Beneflex Plan, as previously
announced to the Union and its Membership, and, hereby withdraws the Health Care
Proposal given to Management on 11/8/04. The Union agrees that these announced
changes, which will remain in effect for calendar year 2003, may take effect on
1/1/05 even if bargaining for a successor labor agreement is confinuing.

B. The Company agrees to withdraw its proposed changes to Article IX paragraph 3 of
the Collective Bargaining Agreement. ‘

*This proposal expires effective 6:00 p.m. on 11/16/04. Should DuPont not accept this
proposal within the time frame set forth above, it shall be considered withdrawn, and the
Union’s alternate November 16, 2004 proposal shail remain the sole and exclusive
pending Umion propesal on this issue. '
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PAPER, ALLIED-INDUSTRIAL, CHEMICAL and
ENERGY WORKERS INTL. UNION

PACE LOCAL 2-786
P. 0. Box 9634
Edwe Moor. DE 19809

Mark A. Schiffing, President

Thomus M. Campbell, Vice President
Tera Taylor, Secretary

Darren DiDonato, Treastirer

INION PROPOSAL MODIFICATION —11/16/04

The Company will offer to all bargaining unit employees the Blue Cross and Blue
Shield of Delaware the Exclusive Provider Organization Plan with the attached vision
and dental riders and will also provide the attached Life and Accidental Death and
Dismemberment policy. Bargaimng unit members will be responsible for the same
monthly costs that the employee would assume pursuant to the current Beneflex cost
savings arrangement.. If during the course of this agreement, the premium costs of the
plan increases by 10% or more than the concurrent cost increases (COBRA rate) for the
Company’s Beneflex program, either party may reopen this agreement solely for
purposes of determining whether to otfer Beneflex coverage in lieu of this plan or
whether an adjustment to the cost shaning premium costs is necessary. This proposal also
includes the BC/BS Flexible Spending Accounts for Dependent Care and Healtheare,

The Company’s vacation buy back and financial planning programs contained in

the Beneflex shall be offered to all bargaining unit members during the term of this
agreement.
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Law OFFICES

BALLARD. SPAHR ANDREWS & INGERSOLL, LLF

A PENNSYLVANIA LIMITED LIABILITY PARTNERSHIP
__ PLAZA 1000 - SUE 500 DENvER, CO

: MAIN STREET PHiADELPHIA, PA
VOORHEES, NEW JERSEY OB043-4636 Sadr Lake Crv, UF

- PES-78 F3400 WWASHIGTON, DC

FAX: B58-70 K20 WitmingToN, DE
VNV, BALL ARDSPAHR, COM

Bammore, MD

PaR™ER RESPONSIBLE FOR
VOORHEES, M.} PRACTICE
BENJAMIN A, LEVIN

DENISE M. KEYSER

DIRECT DIAL; {856) T61-3442
PERSONAL FAX: (856) 761-9036
E+MALL: KEYSERD@BALLARDSPAHR.COM

March 21, 2005
Via E-mail | Via Fax
Mark Schilling James L. Briggs
President P.A.C.E. International Representative
PACE Local 2-786 P.A.C.E. International Union
2708 Chinchilla Drive Region 1
Wilmington, DE 19810 1069 Upper Mountain Road

Lewistown, NY 14092

Re:  DuPont/Edpe Moor - 2004-2005 Collective Bargaining Negotiations

Dear Messrs. Schilling & Briggs:

At the parties’ negotiating session of Friday, March 11, 2003, the Union stated
that it intended to ask its membership for a ratification vote on the Plant’s then-current set of
contract proposals (presented to you on March 10, 2005) as those proposals were to be modified
by the Union. Specifically, you stated that the Union intended to submit to its members the
Plant’s proposals with two changes made unilaterally by the Union: (1) the Union would
substitute the expired Agreement’s language of Section 3, Article IX for the Plant’s proposal
concerning Beneflex (Item No. 4 in the Plant’s March 10 set of proposals); and, (2) the Union
would omit the Plant’s proposal that the Union withdraw and the parties resolve the Union’s
ULP Charge (Case No. 4-CA-33620) pending against the Plant concerning the Beneflex changes
implemented January 1, 2005 (Item No. 9 in the Plant’s March 10 set of proposal).

First, as a matter of law, the Umion cannot revise unilaterally the Plant’s
proposals, then “accept” those revised proposals and claim that a binding Collective Bargaining
Agreement exists.

Second, in light of both parties’ desire to bring these protracted negotiations to a
mutually satisfactory close, and given the Union’s scheduling of a contract ratification vote for
, March 31 and April 1, the Plant now offers a second set of counterproposals to the Union’s
January 28, 2005 “Package of Proposals.” This second set of counterproposals is attached hereto
and is offered now because of the upcoming ratification vote.

VH_DCCS_A#182453 v4
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Mark Schilling
James L. Briggs
March 21, 200
Page 2

As you requested, the Plant has removed both its proposal concerning Beneflex
(Item No. 4) and its proposal that the Union withdraw its ULP Charge (Item No. 9). In place of
its prior Beneflex proposal, the Plant has agreed to substitute the expired Agreement’s Section 3.
of Article IX. It is the Plant’s understanding that ratification of a contract including this
Beneflex language will be an acceptance of the 2005 Beneflex changes, at least upon the
effective date of the new Collective Bargaining Agreement, and of Beneflex’s management
rights clause permitting the Company to make unilateral changes to Beneflex, at least during the
term of the Agreement. '

Additionally, as we discussed in our bargaining session of March 11, the enclosed
proposals now explicitly include the Plant’s proposal on Holiday Pay (dated July 20, 2004), with
which the Union had already agreed in its January 28, 2005 “Package of Proposals.”

If the Union wishes to submit a set of proposals to its membership for ratification
vote, it is the Plant’s position that this vote should be held on the attached, revised set of Plant
proposals. ' ‘

Third, the Plant wishes to emphasize that the parties have not yet reached impasse
in these negotiations. Indeed, the Plant is willing to continue to meet and bargain in good faith
toward reaching a new Collective Bargaining Agrecment, Nevertheless, the Plant has offered
this revised set of counterproposals in response to the Union’s scheduling of a ratification vote,
and due to the Plant’s desire to resolve these negotiations and reach an Agreement. The enclosed
set of counterproposals will remain open through April 1, 2005. If they are not approved by the
Union membership at the ratification vote, the Plant, of course, reserves the right to withdraw
and revise these proposals. : ,

‘ Fourth, the Plant urges the Union’s negotiating committee to recommend to the
membership that the enclosed proposals be approved and a new contract ratified,

Finally, the parties’ next bargaining session had been scheduled for Thursday,
March 24, 2005. In light of the Union’s announced intention to conduct a ratification vote on
March 31 and Apnil 1, we believe that there is little reason to meet and assume the March 24
bargaining session will not take place.

Very truly yours,

s

DMK /kmr
cc:  Kathleen Hostetler, Esquire

VH_DOCS_A #182453 v4
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Medical, including any increases (or decreases) in premiums, changes to cost sharing

components, as well as the addition of new plan options.

For example, in 1998, Respondent added a new financial planning option to the

existing Beneflex Plan (Stipulated Facts, § 22) as well as increasing medical, dental,

and vision premiums. These plan changes were implemented at all of DuPont’s U.S.

sites, and are implemented on January 1 of each year. Thus, the alleged “unilateral”

changes at issue took place across the country — not just Louisville. Thus, for eight

years, the Employer made annual unilateral changes to Beneflex, including premium

increases for Beneflex Medical. The following annual chart summarizes the changes

that were made each year:

Year

Summary of Changes

1996

vV V V V

>
>
>

(Stipulated Facts, ] 5; Jt. Ex. 6).

Changes to pharmacy benefit, including mail service, and discounts for generic drugs
Implementation of a new financial planning option (AycoAdvi$or)
Increase in premiums for dependant life insurance

Increase in premiums for vision coverage; enhancement of Vision Care Plan benefits via
discounts available from network providers

Increase in premiums for Dental Option A
Changes to EAP (employee assistance plan)

Changes to Targeted Nutrition Counseling

1997

>

vV V V V

(Stipulated Facts,  17).

Increase in premiums for medical coverage
Changes in rules for spousal medical coverage
Decrease in premiums for vision coverage
Increase in premiums for Dental Option A

Changes to EAP (employee assistance plan)

10
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Year

Summary of Changes

1998

YV V V V V VY

Increase in premiums for medical coverage

Changes to coverage for non-network mental health services
Changes in rules regarding spousal medical coverage
Increase in premiums for Dental Option A

Increase in premiums for vision coverage

New Financial Planning Option implemented (Option D)

(Stipulated Facts, ] 22; Jt. Ex. 10).

1999

A\

V V V V V V

Increase in premiums for medical coverage

Reduction in deductibles for medical care Options A and B

Modification to prescription drug benefits and coverage, including new coverage for

contraceptives

Changes in beneficiary payment methods for various life insurances and accidental death

benefits

Increase in premiums for Dental Option A
Changes in dental claim review procedures
Changes in rules regarding spousal coverage
Increase in premiums for life insurance

Increase in premiums for dependant life insurance

Decrease in premiums for vision coverage

(Stipulated Facts, ] 26; Jt. Exs. 12, 13).

2000

V V V V V V V

Changes in design and administration of Beneflex life insurance plans
Reduction in most premiums for Beneflex life insurance plans
Changes in prescription drug co-payments

Increase in premiums for Beneflex Medical Options A, B, L and P
Changes in rules regarding spousal medical coverage

Decrease in premiums for vision coverage

Enhancements to Vision Care Plan coverage (increase in frame allowances and full

coverage for prescription lens tints)

(Stipulated Facts, ] 28; Jt. Exs. 14, 15).

11
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Year

Summary of Changes

2001

Increase in premiums for Beneflex Medical options A, B, L and P

Changes in premiums for life insurance

Decrease in premiums for accidental death insurance

Decrease in premiums for dependant life insurance

Changes in rules regarding spousal coverage

Increase in amount of life insurance which employees could purchase (nine options)
Increase in amount of life insurance available for dependents (ten options)
Changes to life insurance plan, adding portability and accelerated benefits
Changes to vision coverage

Changes to dependant eligibility definitions

Changes to Dependant Care Spending Accounts

Enhancement of medical preventive tests and immunizations (except for HMO options)

Changes to Financial Planning Options

YV V V V V V VYV V V V V V VYV V

Addition of Direct Deposit to Flexible Spending Account Plans

(Stipulated Facts, ] 33; Jt. Exs. 16, 21)

2002

Increase in premiums for Beneflex Medical Options B, L and P

Changes in rules regarding spousal medical coverage

Increase in maximum contributions to Health Care Flexible Spending Accounts
Elimination of Option A from Beneflex Medical Plan

Increase in office visit co-pays under Options L and P for Beneflex Medical Plan
Increase in Hospital Admission co-pays for Option L for Beneflex Medical Plan
Changes to deductibles for medical coverage

Changes to Stop Loss Amounts for all medical care coverage

Addition of Stop Loss Protection for prescription drugs

Changes in coinsurance and co-pays for prescription drugs

Decrease in premiums for Vision Care Plan

Changes to coverage for polycarbonate lenses under Vision Care Plan

V V V V V V V V V V V V VY

Changes to Financial Planning benefit

(Stipulated Facts, § 42; Jt. Exs. 27, 28)

12
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Year

Summary of Changes

2003

\4

vV V V

>

(Stipulated Facts, 9 55; Jt. Exs. 35, 38)

Increase in premiums for medical coverage

Separating employee and retiree plan costs for purposes of setting premium increases for
medical coverage

Implementing new cost sharing approach for employees, retirees and survivors
Introducing a new Medical Care Option U for Beneflex Medical Plan
Elimination of Option L for Beneflex Medical Plan

Implementation of Medical Decision support

2004

YV V V V V VY

>
>

(Stipulated Facts, 9] 62; Jt. Exs. 43, 46)

Increase in premiums for medical care coverage

Addition of Beneflex Legal Services Plan

Implementation of new dental plan feature (MetLife preferred Dentist provider)
Changes in definitions for dependant coverage

Elimination of one option to Beneflex Financial Planning Plan

Changes to list of Qualifying Life Events

Changes to Health Care Spending Account Plan (adding reimbursement for non-
prescription drugs and vitamins)

Changes to benefits provided for infertility treatment under Beneflex Medical Plan

Changes to Mental Health/Chemical Dependency Benefits

2005

YV V V V V

>

(Stipulated Facts, ] 66; Jt. Exs. 47, 50)

Increase in premiums for medical care coverage

Change to the prescription drug benefit

New coverage levels for medical, dental, vision

Dental Option A premiums adjusted for new coverage levels
Financial Planning, premium increase of less than $1/month

Redesigned the Catastrophic Medical Option in the HOPPO with optional HAS

Several points are worth noting. First, the changes were never a surprise to the

employees or the Union. Rather, each fall, employees went through an annual

enrollment period at which point they could elect any benefit changes that might be

appropriate for their personal or family situation (Stipulated Facts, q 6; Tr. 27-28).

Immediately prior to that enrollment period, DuPont and the Union would meet to review

the upcoming changes typically published in a document called “Plain Talk” that

summarized the upcoming benefit changes (Stipulated Facts, 14, 16, 21, 25, 27, 29,

13
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UPnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued September 19, 2011 Decided June 8, 2012
No. 10-1300
E.l. DU PONT DE NEMOURS AND COMPANY,
PETITIONER
V.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

UNITED STEEL, PAPER AND FORESTRY, RUBBER,
MANUFACTURING, ENERGY, ALLIED INDUSTRIAL AND SERVICE
WORKERS INTERNATIONAL UNION,

INTERVENOR

Consolidated with 10-1301, 10-1353, 10-1355

On Petitions for Review and Cross-Applications for
Enforcement
of Orders of the National Labor Relations Board

Steven W. Suflas, argued the cause for petitioner. With
him on the briefs were Denise M. Keyser, Mark L. Keenan,
and Brennan W. Bolt. Donna D. Page entered an appearance.

MacKenzie Fillow, Attorney, National Labor Relations
Board, argued the cause for respondent. With her on the brief
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were John H. Ferguson, Associate General Counsel, Linda
Dreeben, Deputy Associate General Counsel, and Robert J.
Englehart, Supervisory Attorney. Daniel A. Blitz, Attorney,
entered an appearance.

Matthew J. Ginsburg, argued the cause for intervenor.
On the brief were Richard J. Brean, Daniel M. Kovalik, and
James B. Coppess. Mariana L. Padias entered an appearance.

Before: GINSBURG, Circuit Judge, and EDWARDS and
RANDOLPH, Senior Circuit Judges.

Opinion for the Court filed by Circuit Judge GINSBURG.

Opinion concurring in part and concurring in the
judgment filed by Senior Circuit Judge RANDOLPH.

GINSBURG, Circuit Judge: The  National  Labor
Relations Board held E.l. Du Pont de Nemours & Co.
engaged in an unfair labor practice by unilaterally
implementing changes to its employee benefits program while
it was between collective bargaining agreements with two
local unions. Because the Board departed, without giving a
reasoned justification, from its precedent allowing an
employer unilaterally to change wages, hours, or working
conditions when doing so is in keeping with the employer’s
past practice, we grant Du Pont’s petitions for review of the
Board’s order and deny the Board’s cross-applications for
enforcement.

" As of the date the opinion was published, Judge Ginsburg
had taken senior status.
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I. Background

Du Pont offers its employees a package of benefits it
calls Beneflex, of which the Beneflex Medical component has
an open enrollment period each Autumn. The plan documents
for Beneflex and for Beneflex Medical contain the following
reservation of rights clause:

The Company reserves the sole right to change or
discontinue this Plan in its discretion provided,
however, that any change in price or level of coverage
shall be announced at the time of annual enrollment
and shall not be changed during a Plan Year unless
coverage provided by an independent, third-party
provider is significantly curtailed or decreased during
the Plan Year.

Du Pont has made changes to Beneflex at the time of
enrollment each year since at least 1996. Changes to the
program have included increases in the premiums for medical,
life, vision, and dental insurance, changes in coverage, and
the addition and elimination of plan options. These changes
to Beneflex applied to employees at all Du Pont facilities, to
union and non-union employees alike.

Du Pont had collective bargaining agreements (CBAS)
with the local unions at the Company’s production facilities in
Louisville, Kentucky and Edgemoor, Delaware. Each CBA
provided for employees to participate in Beneflex “subject to
all terms and conditions” of the plan. The Beneflex plan
documents, in turn, contained the reservation of rights clause.
Until the CBAs at the two locations expired in 2002 and 2004
respectively, Du Pont had made annual changes to Beneflex
without bargaining and without objection from the unions.
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When the CBAs expired, Du Pont and the unions were
negotiating successor labor contracts but had not reached an
agreement at either facility. Du Pont then implemented
changes to Beneflex in anticipation of the annual enrollment
period, as it had done in previous years.

The Board held Du Pont violated Sections 8(a)(1) and
8(a)(5) of the National Labor Relations Act by making
unilateral changes to Beneflex during ongoing negotiations
with the unions. It found Du Pont had never before made
changes to Beneflex between the expiration of one and the
negotiation of another CBA, and therefore had not established
a past practice justifying its unilateral changes to Beneflex
during such a hiatus. Du Pont petitioned for review of the
Order and the Board cross-applied for enforcement.

I1. Analysis

We will uphold a decision of the Board unless it relied
upon findings that are not supported by substantial evidence,
failed to apply the proper legal standard, or departed from its
precedent without providing a reasoned justification for doing
so. S & F Mkt. St. Healthcare LLC v. NLRB, 570 F.3d 354,
358 (D.C. Cir. 2009). Section 8(a)(5) of the Act makes it an
unfair labor practice for an employer to “refuse to bargain
collectively with the representatives of his employees,” 29
U.S.C. § 158(a)(5). An “employer’s unilateral change in
conditions of employment under negotiation is ... a violation
of § 8(a)(5), for it is a circumvention of the duty to negotiate
which frustrates the objectives of § 8(a)(5) much as does a flat
refusal” to bargain. NLRB v. Katz, 369 U.S. 736, 743 (1962);
see Litton Fin. Printing Div. v. NLRB, 501 U.S. 190, 198
(1991) (“it is difficult to bargain if, during negotiations, an
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employer is free to alter the very terms and conditions that are
the subject of those negotiations”).

Under Katz, an employer unilaterally may implement
changes “in line with [its] long-standing practice” because
such changes amount to “a mere continuation of the status
quo.” 369 U.S. at 746; see Courier-Journal, 342 N.L.R.B.
1093, 1094 (2004) (*a unilateral change made pursuant to a
longstanding practice is essentially a continuation of the status
quo — not a violation of Section (a)(5)”). The purpose of
prohibiting unilateral changes is not advanced by freezing in
place the terms of employment when doing so disrupts the
established practice for making changes. For this reason, an
employer may lawfully change the terms of employment
pursuant to such an established practice. There are, however,
limits to the scope of the unilateral changes an employer may
lawfully make during negotiations. More specifically, the Act
does not permit a unilateral change “informed by a large
measure of discretion” because “[t]here simply is no way in
such [a] case ... to know whether or not there has been a
substantial departure from past practice.” Katz, 369 U.S. at
746.

The Board has previously approved extensive unilateral
changes to health care benefit programs during a hiatus
between CBAs when doing so was the established practice
and the changes were within an acceptable degree of
discretion. Thus, in Post-Tribune Co., the Board held it was
not unlawful for an employer unilaterally to increase
employees’ required contributions to health care premiums
because the employer “had a consistent, established past
practice of allocating health insurance premiums” between
itself and its employees at a fixed ratio. 337 N.L.R.B. 1279,
1280 (2002). In Courier-Journal, the Board again approved
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an increase in the health insurance premium to be paid by
employees together with “a number of more far-reaching
changes in the healthcare insurance benefits.” 342 N.L.R.B.
at 1093. There the expired CBA contained a clause providing
the employer “reserves the right to modify or terminate any
(or all) benefits ... at any time.” Id. at 1093. After the CBA
expired, the employer

changed the amount of employee contributions to
healthcare premiums; modified the framework for
determining employee contribution levels; switched
from an insurance ‘plan year’ starting on July 1 to a
plan year starting on January 1; introduced separate
vision and dental coverage plans; terminated the
bonuses paid to employees who chose to waive the
[employer’s] healthcare insurance; and substituted two
plans with [one insurer] for the plans the [employer]
had previously offered with [other insurers].

Id. at 1099. Under the Board’s precedent, therefore, even
making broad changes to a benefits package can qualify as “a
well-established past practice” that an employer may lawfully
continue during a hiatus period. Id. at 1094.

Du Pont first argues the unilateral changes it made to
Beneflex while negotiating with the unions were lawful
because they were in line with the Company’s established
practice. The Board responds that the Company’s practice
arose pursuant to a management rights clause in the expired
contracts, and therefore does not justify the unilateral changes
Du Pont made after the expiration of those contracts. Du Pont
also argues the changes were “covered by” the expired CBAs,
a position the Board rejects on the ground the “covered by
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contract” doctrine applies only if the contract is in effect when
the employer makes a change.

We hold Du Pont, by making unilateral changes to
Beneflex after the expiration of the CBAs, maintained the
status quo expressed in the Company’s past practice; those
changes were therefore lawful under Courier-Journal. While
the CBAs were in effect, Du Pont annually made unilateral
changes to the package of benefits offered under Beneflex,
including changes to the premiums the employees paid and to
the benefits they received. Du Pont made the unilateral
changes in dispute here after the CBAs had expired, but those
changes were similar in scope to those it had made in prior
years. Du Pont’s discretion in making those changes was
limited by the terms of the reservation of rights clause in the
Beneflex plan documents, which permitted changes during —
and only during — the annual enrollment period. Moreover,
here as in Courier-Journal, the employer was obligated under
its past practice to “treat the [union] employees exactly the
same as [the non-union] employees,” and so the employer’s
“discretion was limited” because it “did not have the freedom
to grant [non-union] employees a benefit and deny same to
[union] employees.” 342 N.L.R.B. at 1094. Under the
Board’s precedent, therefore, Du Pont’s making annual
changes to Beneflex became a term and condition of
employment the Company could lawfully continue during the
annual enrollment period, irrespective of whether negotiations
for successor contracts were then on-going.

The Board concluded Du Pont violated the Act because it
failed to show “relevant past practice under the Courier-
Journal cases - annual unilateral changes during hiatus
periods.” E.l. Du Pont De Nemours, Louisville Works, 355
N.L.R.B. No. 176, at 2 (Aug. 27, 2010). The Board
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distinguished Courier-Journal on the ground that the
employer there had “established a past practice of making
[health care premium] changes both during periods when the
contract was in effect and during hiatus periods” whereas Du
Pont has made uncontested unilateral changes to Beneflex
only while CBAs were in effect. 1d. The Board emphasized
the importance of this “factual distinction” as follows:

Extending the Courier-Journal decisions to the
situation presented here would conflict with settled
law that a management-rights clause does not survive
the expiration of the contract ... and does not constitute
a term and condition of employment that the employer
must continue following contract expiration.

Id.

Be that as it may, whether a management-rights clause
survives the expiration of the contract is beside the point Du
Pont is making. The Board has previously recognized that the
lawfulness of a change in working conditions made after the
CBA has expired depends not upon “whether a contractual
waiver of the right to bargain survives the expiration of the
contract” but rather upon whether the change “is grounded in
past practice, and the continuance thereof.” Courier-Journal,
342 N.L.R.B. at 1095. The Sixth Circuit captured the point
precisely in Beverly Health and Rehabilitation Services, Inc.
v. NLRB, 297 F.3d 468, 481 (2002): “[I]t is the actual past
practice of unilateral activity under the management-rights
clause of the CBA, and not the existence of the management-
rights clause itself, that allows the employer's past practice of
unilateral change to survive the termination of the contract.”
A subsequent Board decision unambiguously incorporates
that teaching: “[T]he mere fact that the past practice was
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developed under a now-expired contract does not gainsay the
existence of the past practice.” Capitol Ford, 343 N.L.R.B.
1058, 1058 n.3 (2004). Therefore, although the employer
“cannot rely upon the management rights clause of that
contract to justify unilateral action,” the “past practice is not
dependent on the continued existence of the [expired]
collective-bargaining agreement.” 1d.

Because an employer may make unilateral changes
insofar as doing so is but a continuation of its past practice,
we see no reason it should matter whether that past practice
first arose under a CBA that has since expired. Nor did the
Board in Capitol Ford, where it upheld as lawful the
employer’s unilateral changes to employee compensation and
paid holidays on the basis of an established practice even
though the employer (and its predecessor) had never before
made such changes when a CBA was not in force. 343
N.L.R.B. at 1058. The Board has not offered any reason
whatsoever for thinking a unilateral action being taken during
a hiatus period, although expressly deemed immaterial in
Capitol Ford, should be dispositive in this case. Indeed, the
Board did not so much as cite Capitol Ford or Beverly Health
& Rehabilitation Services, Inc., 346 N.L.R.B. 1319 (2006),
where the Board again said that “without regard to whether
the management-rights clause survived, the [employer] would
be privileged to have made the unilateral changes at issue if
[its] conduct was consistent with a pattern of frequent
exercise of its right to make unilateral changes during the
term of the contract,” id. at 319 n.5. Although the Board had
in several earlier cases held unilateral changes made pursuant
to a past practice developed under an expired management-
rights clause were unlawful, see Beverly Health & Rehab.
Servs., 335 N.L.R.B. 635, 636-37 (2001); Guard Publ’g Co.,

[853]



USCA Case #16-1357  Document #1672187 Filed: 04/21/2017 Page 330 of 364

10

339 N.L.R.B. 353, 355-56 (2003), the Board clearly took a
different position in its more recent decisions.

Accordingly, we hold the Board failed to give a reasoned
justification for departing from its precedent. On remand, the
Board must either conform to its precedent in Capitol Ford
and in the 2006 iteration of Beverly Health Services or explain
its return to the rule it followed in its earlier decisions. See
Manhattan Ctr. Studios, Inc. v. NLRB, 452 F.3d 813, 816
(D.C. Cir. 2010) (“If we conclude that the Board misapplied
or deviated from its precedent, we often remand with
instructions to remedy the misapplication [or] deviation).”

I11. Conclusion

For the reason set out above, Du Pont’s petitions for
review are granted and the Board’s cross-applications for
enforcement are denied. We remand the case to the Board for
further proceedings consistent with this opinion.

So ordered.

" Because we grant the petitions for review on this ground, we
do not reach Du Pont’s alternative argument that the changes were
“covered by” the expired CBAs.
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RANDOLPH, Senior Circuit Judge, concurring in part and
concurring in the judgment: When the National Labor Relations
Board deviates from precedent without “offer[ing] any reason
whatsoever for” doing so, Maj. Op. at 9, its action is “arbitrary
and capricious” under 8 706(2) of the Administrative Procedure
Act, 5 U.S.C. 8§ 706(2)." In such cases, the APA instructs
reviewing courts to “hold unlawful and set aside” such “agency
action.” Id. (emphasis added). Despite this command, many of
our NLRB decisions simply remand to the Board for further
proceedings without requiring anything to be “set aside.” See,
e.g., Manhattan Ctr. Studios, Inc. v. NLRB, 452 F.3d 813, 821
(D.C. Cir. 2006) (per curiam); LeMoyne-Owen Coll. v. NLRB,
357 F.3d 55, 61 (D.C. Cir. 2004); Randell Warehouse, 252 F.3d
at 448-49; Brusco Tug & Barge Co. v. NLRB, 247 F.3d 273, 278
(D.C. Cir. 2001); Lee Lumber & Bldg. Material Corp. v. NLRB,

! Although we did not decide whether the APA applies to
judicial review of Board orders in Diamond Walnut Growers, Inc. v.
NLRB, 113 F.3d 1259, 1266 (D.C. Cir. 1997) (en banc), later cases
make clear that it does. See, e.g., NLRB v. Ky. River Cmty. Care, Inc.,
532 U.S. 706, 712 (2001); Allentown Mack Sales & Serv., Inc. v.
NLRB, 522 U.S. 359, 374 (1998); Pirlott v. NLRB, 522 F.3d 423, 432
(D.C. Cir. 2008); W & M Props. of Conn., Inc. v. NLRB, 514 F.3d
1341, 1348 (D.C. Cir. 2008); Tasty Baking Co. v. NLRB, 254 F.3d
114,123 (D.C. Cir. 2001); Randell Warehouse of Ariz., Inc. v. NLRB,
252 F.3d 445, 449 (D.C. Cir. 2001); Willamette Indus., Inc. v. NLRB,
144 F.3d 877, 880 (D.C. Cir. 1998); see also NLRB v. Curtin
Matheson Scientific, Inc., 494 U.S. 775, 803-04 (1990) (Scalia, J.,
dissenting). This makes sense given that the APA applies to final
agency actions “except to the extent that statutes preclude judicial
review, or agency action is committed to agency discretion by law.”
5U.S.C. §701(a)(1) & (2); see also ATTORNEY GENERAL’S MANUAL
ON THE ADMINISTRATIVE PROCEDURE ACT 9 (1947) (“The
Administrative Procedure Act applies, with certain exceptions [not
relevant here], to every agency and authority of the Government.”
(emphasis added)); id. at 15, 98 (indicating that the APA applies to
Board orders). There are no such limitations in the National Labor
Relations Act.
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117 F.3d 1454, 1460 (D.C. Cir. 1997) (per curiam); Gen.
Electric Co. v. NLRB, 117 F.3d 627, 636 (D.C. Cir. 1997).

It is easy to see why we remand: to give the Board another
chance to explain “apparent departures from precedent.” Gen.
Electric, 117 F.3d at 636. Less clear is why remand-only is a
proper disposition in view of § 706(2)’s command that the court
“set aside” the unlawful agency action. One explanation is that
the court simply has not given any particular thought to this
remedial wrinkle. There is some evidence to support this theory.
In other failure-to-explain cases, we have vacated the Board’s
order in addition to remanding. See, e.g., Trump Plaza Assocs.
v. NLRB, No. 10-1412, 2012 WL 1654939, at *3, 7 (D.C. Cir.
May 11, 2012); Nathan Katz Realty, LLC v. NLRB, 251 F.3d
981, 993 (D.C. Cir. 2001); Bufco Corp. v. NLRB, 147 F.3d 964,
971 (D.C. Cir. 1998); Teamsters Local Union Nos. 822 & 592
v. NLRB, 956 F.2d 317, 321 (D.C. Cir. 1992); see also Pirlott,
522 F.3d at 432. Yet there is no difference between these
decisions and those in which the court seems to order only a
remand. No opinion of our court has ever tried to reconcile the
two lines of cases or even recognized the split.

I explained in Comcast Corp. v. FCC, 579 F.3d 1, 10 (D.C.
Cir. 2009) (Randolph, J., concurring), and Checkosky v. SEC, 23
F.3d 452, 491 (D.C. Cir. 1994) (separate opinion of Randolph,
J.), why courts holding an administrative rule or order unlawful
must vacate the offending agency action in light of APA §
706(2). But orders of the National Labor Relations Board are
somewhat unique. Unlike the orders of other administrative
agencies, Board orders are not self-executing. “A party can . .
. violate the order with impunity. To put teeth into one of its
orders the Board must persuade a court of appeals to enforce the
order — in effect, to issue an injunction commanding obedience
... NLRB v. Thill, Inc., 980 F.2d 1137, 1142 (7th Cir. 1992);
see also Mitchellace, Inc. v. NLRB, 90 F.3d 1150, 1159 (6th Cir.
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1996); NLRB v. Long Island Coll. Hosp., 20 F.3d 76, 82 (2d Cir.
1994); ROBERT A. GORMAN & MATTHEW W. FINKIN, BAsIC
TEXT ON LABOR LAW 14 (2d ed. 2004). One may therefore say
that when a court grants a petition for review and denies the
Board’s cross-application for enforcement of its order (its
“agency action”), there effectively is nothing left to set aside.
There is no agency action that commands, dictates, or requires.
Unlike a remand-only disposition in other areas of the law, no
party is required to comply with the unlawful order while the
Board reconsiders the matter on remand. The court’s judgment
enforcing the Board’s order, and only that judgment, mandates
obedience. In the limited universe of the National Labor
Relations Act, therefore, the grant of a petition for review and
the denial of a cross-application for enforcement may be viewed
as the equivalent of setting aside the Board’s order. Or one may
say that in such cases the court’s failure to vacate the Board’s
order constitutes harmless error.

Still, it is more tidy and certainly more in keeping with the
APA to vacate unlawful orders when we remand cases to the
Board. | therefore would vacate the Board’s order before
remanding.
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August 26, 2016
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA,
HIROZAWA, AND MCFERRAN

We consider these now-consolidated proceedings on
remand from the United States Court of Appeals for the
District of Columbia Circuit. As directed by the court,
we review again the issue whether unilateral changes
made by E.I. du Pont de Nemours, Louisville Works and
E.I. du Pont de Nemours and Company (collectively, the
Respondent) to unit employees’ benefit plans after expi-
ration of a collective-bargaining agreement violated Sec-
tion 8(a)(5) and (1) of the Act. For the reasons set forth
in this decision, we reaffirm the Board’s prior findings of
violations. In doing so, we reaffirm and apply Board
precedent that, as the court acknowledged, held that dis-
cretionary unilateral changes ostensibly made pursuant to
a past practice developed under an expired management-
rights clause are unlawful. We likewise adhere to and
apply Board precedent defining what constitutes a past
practice that an employer must continue as status quo
terms and conditions of employment in the absence of a
collective-bargaining agreement. To the extent that cer-
tain Board decisions cited by the court! conflict with the
precedent on which we rely, they are today overruled as
ill-advised and unexplained departures from well-
established complementary legal principles that are es-
sential to effectuating the Act’s fundamental purpose of
protecting and promoting the practice of collective bar-
gaining and the rights of employees to fully engage in
that practice through their chosen representative.

' E.g., Beverly Health & Rehabilitation Services, 346 NLRB 1319
(2006); Courier-Journal, 342 NLRB 1093 (2004); Capitol Ford, 343
NLRB 1058 (2004).
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I. PROCEDURAL BACKGROUND

On August 27, 2010, the National Labor Relations
Board issued decisions and orders finding that the Re-
spondent violated Section 8(a)(5) and (1) of the Act by
unilaterally changing the terms of the unit employees’
Beneflex benefit plan at its facilities in Louisville, Ken-
tucky and Edge Moor, Delaware, after the collective-
bargaining agreement for each facility had expired.? The
Respondent petitioned for review of the Board’s Orders
with the United States Court of Appeals for the District
of Columbia Circuit, and the Board cross-petitioned for
enforcement. On June 8, 2012, the court granted the
Respondent’s petitions for review, denied the Board’s
cross-petitions for enforcement, and remanded the cases
to the Board for further proceedings consistent with the
court’s opinion. E.I du Pont de Nemours & Co. v.
NLRB, 682 F.3d 65 (D.C. Cir. 2012). By letter dated
October 31, 2012, the Board notified the parties that it
had accepted the remand and invited the parties to file
statements of position. Thereafter, the Respondent, the
Acting General Counsel, and the Charging Party each
filed a position statement.

The Board has considered the decisions and the record
in light of the court’s remand and the parties’ statements
of position. For the reasons discussed below, we affirm
the Board’s prior findings that the Respondent violated
Section 8(a)(5) and (1) in both cases.?

II. FACTS

The facts of these cases are set out in full in the
Board’s prior decisions. In brief, the Union has long
represented bargaining units of production and mainte-
nance employees at the Respondent’s Louisville and
Edge Moor facilities. In the 1990s, the Respondent cre-
ated the company-wide Beneflex Flexible Benefits Plan
(Beneflex Plan), a cafeteria-style compendium of numer-
ous individual medical, dental, life insurance, and finan-
cial benefit plans, most of which were self-insured. The
plan documents contained the following reservation of
rights clause:

2 E.I du Pont de Nemours, Louisville Works (DuPont-Louisville),
355 NLRB 1084 (2010); E.I du Pont de Nemours and Company (Du-
Pont-Edge Moor), 355 NLRB 1096 (2010), enf. denied 682 F.3d 65
(D.C. Cir. 2012).

3 The Respondent asserts that these cases are not properly before the
Board because, at the time the Board accepted the court’s remand in
2012, it did not have the necessary quorum to act. We reject this argu-
ment. The court’s unchallenged order remanded the case to the Board;
the Board’s acceptance of the court’s remand is nothing more than an
administrative effectuation of the court’s order.

We deny the Respondent’s request for oral argument, as the record,
exceptions, briefs and statements of position filed by the parties ade-
quately present the issues.

[858]



USCA Case #16-1357

Document #1672187

Filed: 04/21/2017 Page 335 of 364

2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

The Company reserves the sole right to change or dis-
continue this Plan in its discretion provided, however,
that any change in price or level of coverage shall be
announced at the time of annual enrollment and shall
not be changed during a Plan Year unless coverage
provided by an independent, third-party provider is sig-
nificantly curtailed or decreased during the Plan Year.

Subsequently, the Union agreed in separate collective-
bargaining negotiations that unit employees at the Louis-
ville and Edge Moor facilities would be covered by the
Beneflex Plan, including the reservation of rights provi-
sion.* Pursuant to the reservation of rights language, the
Respondent announced widespread and varied annual
changes to the Beneflex Plan in the fall of each year that
the contracts were in effect, and it implemented those
changes on the following January 1 without objection
from the Union. Some of the plan changes recurred reg-
ularly. Other changes were made only once or intermit-
tently. The Respondent did not contend, and the record
does not show, that it followed any fixed criteria in mak-
ing these changes.

Following the expiration of the parties’ collective-
bargaining agreements at Louisville in March 2002, and
Edge Moor in May 2004, and while the parties were ne-
gotiating successor agreements, the Respondent contin-
ued to make numerous annual unilateral changes to the
Beneflex Plan.® The Union objected and asserted that
bargaining over the changes was required.® At Louis-

4 In DuPont-Louisville, the Beneflex Plan was incorporated into the
parties’ collective-bargaining agreements in 1994 and 1997; for
DuPont-Edge Moor, it was incorporated in 1994 and 2000.

3> At Louisville, post-expiration changes implemented on January 1,
2004 included increases in medical premiums, a new dental plan, and
the addition of a legal services plan. DuPont-Louisville, 355 NLRB at
1093. Postexpiration changes implemented at both Louisville and Edge
Moor on January 1, 2005, included increased prescription drug costs,
penalties for purchasing “maintenance medication” at retail pharmacies
rather than through a designated mail order service, elimination of the
“Employee + One” coverage level for medical, dental, and vision bene-
fits and replacement with “Employee + Child(ren)” and “Employee +
Spouse” coverage levels, increase in some medical and dental premi-
ums, changes in coverage levels for medical, dental, and vision options,
increases in premiums for the financial planning program, and the
addition of a new health savings account plan. DuPont-Edge Moor,
355 NLRB at 1102.

¢ The Respondent argues that, in DuPont-Louisville, the Union did
not challenge the Respondent’s 2003 changes to the Beneflex Plan.
However, the evidence shows that, in the fall of 2002, when the Re-
spondent met with the Union and presented a summary of the changes
for the Beneflex Plan for the upcoming year, the Union informed the
Respondent that any changes to the plan were subject to bargaining.
And after the Respondent implemented the changes on January 1, 2003,
the Union filed an unfair labor practice charge, alleging that the chang-
es to the Beneflex Plan were unlawful. Although this charge was ulti-
mately dismissed on procedural grounds, the Union subsequently filed

ville, the Respondent refused to bargain over the chang-
es, contending that it was not required to do so because it
had a past practice of making annual changes when the
collective-bargaining agreements had been in effect. At
Edge Moor, some bargaining took place, but it is undis-
puted that the parties were not at impasse when the Re-
spondent implemented the changes. The Respondent did
not contend at either location that its post-expiration uni-
lateral changes to Beneflex were compelled by exigent
economic circumstances.’

III. THE PRIOR BOARD DECISIONS

In separate decisions for these companion cases, the
Board found that the Respondent violated the Act by
unilaterally changing the terms of the Beneflex Plan fol-
lowing the expiration of the applicable collective-
bargaining agreements, when the parties were negotiating
for successor collective-bargaining agreements and were
not at impasse. The Board rejected the Respondent’s
defense that the post-expiration changes to the Beneflex
Plan were privileged by past practice. It found that be-
cause the ostensible past practice was based on prior
changes that were implemented pursuant to a manage-
ment-rights clause in the contracts (i.e., the Beneflex
reservation of rights provision), the Respondent’s ability
to continue making such changes did not survive the ex-
piration of those contracts. DuPont-Louisville, 355
NLRB at 1084—-1086; DuPont-Edge Moor, 355 NLRB at
1096. In both cases, the Board rejected the Respondent’s
argument that the changes were lawful under the Couri-
er-Journal cases, 342 NLRB 1093 (2004) (Courier-
Journal I), and 342 NLRB 1148 (2004) (Courier-Journal
ID,% in which the Board had accepted a “past practice”
defense to alleged postexpiration unilateral changes to
employees’ health benefits. The Board distinguished
Courier-Journal on the basis that the employer in those
cases had established a past practice of making unilateral
changes to employees’ health care premiums both during
the term of the contract and during hiatuses between con-
tracts, indicating that the changes were not made exclu-
sively pursuant to a contractual waiver. DuPont-Edge
Moor, 355 NLRB at 1104-1105. The Board reasoned
that extending the Courier—Journal decisions to the situ-
ation presented here, where the past practice consisted

charges in January 2004 that gave rise to the present complaint in
DuPont-Louisville.

7 See generally RBE Electronics of S.D., Inc., 320 NLRB 80 (1995),
and Bottom Line Enterprises, 302 NLRB 373 (1991), enfd. 15 F.3d
1087 (9th Cir. 1994); see also Maple Grove Health Care Center, 330
NLRB 775, 779 (2000) (finding that the employer failed to establish
exigent economic circumstances that would justify its unilateral imple-
mentation of an increase in employees’ health insurance premiums).

8 Where appropriate, we collectively refer to the two cases as “Cou-
rier-Journal.”
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only of changes made during a contract term, “would
conflict with settled law that a management-rights clause
does not survive the expiration of the contract.” DuPont-
Louisville, 355 NLRB at 1085.

IV. THE DISTRICT OF COLUMBIA CIRCUIT’S OPINION

On review, the court concluded that the Board had de-
parted without reasoned justification from Board prece-
dent in finding the unilateral Beneflex changes to be un-
lawful. E.I. du Pont de Nemours & Co. v. NLRB, 682
F.3d at 68-70. The court accepted the proposition that
during negotiations an employer may not unilaterally
make discretionary changes to employees’ terms and
conditions of employment. In this case, however, the
court found that the changes at issue were consistent with
an established past practice because they were “similar in
scope to those [the Respondent] had made in prior
years,” the Respondent’s discretion in making the chang-
es was sufficiently limited to the annual enrollment peri-
od and, like the employer in Courier-Journal, the Re-
spondent’s discretion was constrained by the requirement
to treat represented and unrepresented employees alike.
Id. at 68. For those reasons, the court held that the Re-
spondent’s across-the-board unilateral changes to the
Beneflex Plan during the annual enrollment period were
lawful under Courier-Journal. 1d. at 68—69.

The court rejected the Board’s reliance on the factual
distinction drawn between the present cases and Courier-
Journal:  that (as explained), the Respondent’s past
changes to Beneflex were made only while the contrac-
tual reservation-of-rights clauses were in effect whereas
in Courier-Journal the employer had made changes dur-
ing both contract and hiatus periods. Unlike the Board,
the court focused on the existence of the past practice
itself, finding it immaterial that the practice had its ori-
gins in an expired management-rights clause. In support
of that approach, the court pointed out that Courier-
Journal I specifically stated that the legality of the post-
expiration changes did not depend on “whether a con-
tractual waiver of the right to bargain survives the expira-
tion of the contract” but rather rests on whether the
change “is grounded in past practice, and the continuance
thereof.” Id. at 69 (quoting Courier-Journal, 342 NLRB
at 1095).°

° The court also noted similar language in Beverly Health and Reha-
bilitation Services, Inc. v. NLRB, 297 F.3d 468, 481 (6th Cir. 2002),
that “it is the actual past practice of unilateral activity under the man-
agement-rights clause of the CBA, and not the existence of the man-
agement-rights clause itself, that allows the employer’s past practice of
unilateral change to survive the termination of the contract.” As dis-
cussed below in fn.17, the Sixth Circuit’s holding in Beverly Health is
flawed.

The court concluded that the Board’s reasoning was
inconsistent with additional cases as well. The court
cited Capitol Ford, 343 NLRB 1058 (2004), for exam-
ple, where the Board found that a successor employer
could continue a predecessor’s past practice developed
under an expired contract to justify changes during a
hiatus period. Likewise, the court found that the Board’s
position was inconsistent with Beverly Health & Reha-
bilitation Services, Inc., 346 NLRB 1319 (2006) (Beverly
2006), in which two panel members stated that “without
regard to whether the management-rights clause sur-
vived, the [employer] would be privileged to have made
the unilateral changes at issue if [its] conduct was con-
sistent with a pattern of frequent exercise of its right to
make unilateral changes during the term of the contract.”
Id. at 1319 fn. 5.1°

Significantly, the court nevertheless acknowledged
that in several earlier cases, including Beverly Health &
Rehabilitation Services, 335 NLRB 635, 636—637 (2001)
(Beverly 2001), enfd. in relevant part 317 F.3d 316 (D.C.
Cir. 2003), and Register-Guard, 339 NLRB 353, 355-
356 (2003), the Board had held that “unilateral changes
made pursuant to a past practice developed under an ex-
pired management-rights clause were unlawful.” Despite
these earlier decisions, the court observed, the Board
“clearly took a different position in its more recent deci-
sions.” E.I. du Pont de Nemours & Co. v. NLRB, 682
F.3d at 70."

Given the court’s rejection of the Board’s attempt to
distinguish Courier-Journal, the court concluded that the
Board had failed to provide a reasoned justification for
departing from its more recent precedent. Recognizing,
however, that the Board’s view was consistent with its
earlier precedent, the court remanded the present cases
for further consideration. Specifically, the court directed
the Board to “conform to its precedent in Capitol Ford
and in the 2006 iteration of Beverly Health and Rehabili-
tation Services or explain its return to the rule it followed
in its earlier decisions.” Id.

V. DISCUSSION

Consistent with the court’s remand instructions, we
have examined the Board’s decisions in Courier-Journal,
Capitol Ford, and Beverly 2006, in light of the Act’s
fundamental policy to promote the practice of collective
bargaining and longstanding precedent implementing
that policy. For the reasons fully set forth below, we find
that these considerations strongly support finding the

19 Inasmuch as these Board Members found the changes at issue un-
lawful, this language was dicta.

' We note that the Board’s “more recent decisions” made no attempt
to address prior precedent, from which they deviated.
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Section 8(a)(5) and (1) unilateral change violations in the
present cases and overruling the cited cases to the extent
they are irreconcilable with those considerations. We
thus choose the second option identified by the court, and
return to the rule followed in Beverly 2001 and Register-
Guard:  that unilateral, postexpiration discretionary
changes are unlawful, notwithstanding an expired man-
agement-rights clause or an ostensible past practice of
discretionary change developed under that clause.

A fundamental purpose of the Act, set forth in Section
1, is to “encourage[e] the practice and procedure of col-
lective bargaining . . . for the purpose of negotiating the
terms and conditions of . . . employment.” In furtherance
of this statutory purpose, Section 8(d) of the Act imposes
an obligation on parties in a collective-bargaining rela-
tionship to bargain collectively and in good faith with
respect to wages, hours, and other terms and conditions
of employment for represented employees. The employ-
er’s bargaining obligation is enforced through Section
8(a)(5) of the Act, which prohibits an employer from
refusing to bargain or from bargaining in bad faith with
its employees’ designated representative. Section 8(a)(5)
further prohibits, with very limited exception, an em-
ployer’s unilateral changes to mandatory subjects of bar-
gaining unless the employer has bargained to impasse
with the union representing the employer’s employees, or
the union has clearly and unmistakably waived its statu-
tory right to bargain about a particular subject.

As the Supreme Court long ago explained in its semi-
nal decision on this point,

[Ulnilateral action by an employer without prior dis-
cussion with the union does amount to a refusal to ne-
gotiate about the affected conditions of employment
under negotiation, and must of necessity obstruct bar-
gaining, contrary to the congressional policy. It will of-
ten disclose an unwillingness to agree with the union.
It will rarely be justified by any reason of substance.

NLRB v. Katz, 369 U.S. 736, 747 (1962).1

The Katz unilateral change doctrine was announced in
a case involving an employer’s unilateral changes during
bargaining with a newly certified union for a first con-
tract. The Supreme Court subsequently made clear that
the doctrine “has been extended as well to cases in which

12 See also NLRB v. McClatchy Newspapers, Inc., 964 F.2d 1153,
1162 (D.C. Cir.1992) (Edwards, J., concurring) (“A unilateral change
not only violates the plain requirement that the parties bargain over
‘wages, hours, and other terms and conditions,” but also injures the
process of collective bargaining itself. ‘Such unilateral action minimiz-
es the influence of organized bargaining. It interferes with the right of
self-organization by emphasizing to the employees that there is no
necessity for a collective bargaining agent.”” (quoting May Dept. Stores
Co. v. NLRB, 326 U.S. 376, 385 (1945)).

an existing agreement has expired and negotiations on a
new one have yet to be completed.” Litton Financial
Printing Division v. NLRB, 501 U.S. 190, 198 (1991).1
Accordingly, “[u]nder Katz, terms and conditions contin-
ue in effect by operation of the NLRA. They are no
longer agreed-upon terms; they are terms imposed by
law, at least so far as there is no unilateral right to change
them.” Id. at 206. This is generally referred to as the
obligation to maintain the status quo for mandatory sub-
jects of bargaining. In the post-contract expiration con-
text, the status quo consists of the terms and conditions
of employment existing on the expiration date of the par-
ties’ collective-bargaining agreement.'

Thus, although terms and conditions of employment
are frequently said to “survive contract expiration,” they
do so not by any lingering force of the contract, but in
order to protect the continuing statutory bargaining duty
that unilateral actions would circumvent. Any other ap-
proach would undermine collective bargaining by mak-
ing it harder for the parties to reach agreement, while
simultaneously undermining the union as the representa-
tive of the unit employees. For this reason, exceptions to
the status quo doctrine are few, and are limited to manda-
tory bargaining subjects that are fundamentally creatures
of contract and involve the surrender of a statutorily pro-
tected bargaining right that is important to the post-
expiration bargaining process. These exceptions are lim-
ited to arbitration, no-strike/no-lockout, and manage-
ment-rights waivers. As we discuss in Section A below,
we find that the common rationale for excepting these
subjects from those that must be maintained after a con-
tract’s expiration is not only consistent with the Katz
unilateral change doctrine, it is essential to the effectua-
tion of the statutory purpose underlying that doctrine.

It is also well established that the status quo that must
be maintained after a contract’s expiration includes ex-
tracontractual terms and conditions of employment that
have become established by past practice. That is, “[a]n
employer’s practices, even if not required by a collective-
bargaining agreement, which are regular and long-
standing, rather than random or intermittent, become
terms and conditions of unit employees’ employment,
which cannot be altered without offering their collective-
bargaining representative notice and an opportunity to
bargain over the proposed change. . . . A past practice

13 Citing, e.g., Laborers Health and Welfare Trust Fund v. Ad-
vanced Lightweight Concrete Co., 484 U.S. 539, 544, fn. 6 (1988).

4 In the initial bargaining context, that status quo consists of terms
and conditions of employment in effect when the employer voluntarily
recognizes the union as its employees’ bargaining representative, or the
terms and conditions existing on the date of the union’s selection by a
voting majority of employees in a Board election.

1861]



USCA Case #16-1357

Document #1672187

Filed: 04/21/2017  Page 338 of 364

E.I. DU PONT DE NEMOURS 5

must occur with such regularity and frequency that em-
ployees could reasonably expect the ‘practice’ to contin-
ue or reoccur on a regular and consistent basis.” Sunoco,
Inc., 349 NLRB 240, 244 (2007) (citations omitted).

However, as discussed in Section B below, Katz and
statutory policy viewing unilateral employer actions as
contrary to the general duty to bargain support a narrow
definition of what constitutes a past practice that permits
an employer’s unilateral action in the absence of a bar-
gaining agreement. The focus of that definition is on the
degree of discretion that the employer purports to exer-
cise.

As stated, we find that the Board’s decisions in Couri-
er-Journal, Capitol Ford, and Beverly 2006, are incon-
sistent with the principles we have examined.

A. The Precedent We Overrule Today is Irreconcilable
with Established Law Limiting the Duration of Waivers
Under a Contractual Management-Rights Clause

A management-rights clause is a contractual provision
that authorizes an employer to act unilaterally, in its dis-
cretion, with respect to one or more mandatory subjects
of bargaining. The Board has consistently held that a
management-rights clause does not extend beyond the
expiration of the collective-bargaining agreement em-
bodying it, in the absence of evidence of the parties’ con-
trary intentions. See, e.g., Holiday Inn of Victorville, 284
NLRB 916, 916-917 (1987)." This is so because, like
arbitration and no-strike clauses, a management-rights
clause involves a consensual surrender of a fundamental
statutory bargaining right. As the Board has recently
explained,

It is true that a few contractually established terms and
conditions of employment--arbitration provisions, no-
strike clauses, and management-rights clauses--do not
survive contract expiration, even though they are man-
datory subjects of bargaining. In agreeing to each of
these terms, however, parties have waived rights that
they otherwise would enjoy in the interest of conclud-
ing a collective-bargaining agreement, and such waiv-
ers are presumed not to survive the contract.

Lincoln Lutheran of Racine, 362 NLRB No. 188, slip op. 4
(2015) (footnotes omitted).'®

15 See also Ryder/Ate, Inc., 331 NLRB 889, 889 fn. 1 (2000), enfd.
22 Fed.Appx 3 (D.C. Cir. 2001); University of Pittsburgh Medical
Center, 325 NLRB 443, 443 fn. 2 (1998), enfd. 182 F.3d 904 (3d Cir.
1999); Ironton Publications, 321 NLRB 1048, 1048 (1996); Buck
Creek Coal, Inc., 310 NLRB 1240, 1240 fn. 1 (1993).

16 See also, Southwestern Steel & Supply, Inc. v. NLRB, 806 F.2d
1111, 1114 (D.C. Cir. 1986) (waiver of a statutorily-guaranteed right
during the life of a contract is not a “clear and unmistakable” waiver of

Beverly 2001, 335 NLRB at 636637, is particularly
instructive as to the integral connection between a man-
agement-rights clause and discretionary unilateral chang-
es authorized by it. In that case, the Board adopted the
judge’s finding that the employer violated Section
8(a)(5) by implementing a number of unilateral changes
in employees’ working conditions following the expira-
tion of the parties’ collective-bargaining agreements.
The Board reasoned that the management-rights clause in
those agreements, which the employer cited as authority
for making the changes, did not survive the contracts’
expiration. Id. at 636. It also rejected the dissent’s ar-
gument that even if the management-rights clause ex-
pired with the contract, the post-expiration unilateral
changes were lawful because the work practices extant
during the contract became terms and conditions of em-
ployment, and thus the employer had not changed the
status quo. The Board explained that such a view “can-
not be correct, for the essence of the management-rights
clause is the union’s waiver of its right to bargain. Once
the clause expires, the waiver expires, and the overriding
statutory obligation to bargain controls.” Id. The Board
further emphasized that “[b]ecause the waiver embodied
in a management-rights clause lasts only until the con-
tract expires, the status quo after contract expiration can-
not include the right to make unilateral changes since
such changes cannot be made in the absence of a waiv-
er.” Id. at 636-637 fn. 7. The Board observed that a
contrary rule would make the expiration of the clause
“meaningless wherever the employer had taken ad-
vantage of the waiver to make changes,” and that defin-
ing the status quo that must be maintained following con-
tract expiration as something so “fluid” necessarily “dis-
courages, rather than promotes, collective bargaining,”
contrary to the aims of the Act. Id. at 637; see also Reg-
ister-Guard, supra, 339 NLRB 353, 356 (because con-
tractual reservation of managerial discretion did not sur-
vive expiration of the contract, absent evidence that the
parties intended it to do so, the employer’s previous im-
plementation of sales incentive programs under such a
contractual reservation did not create a past practice that
privileged the institution of new sales commissions after
the contract expired).!’?

that right beyond the contract term, citing Metropolitan Edison Co. v.
NLRB, 460 U.S. 693, 708-710 (1983)).

17 The Board also noted that certain earlier cases, including Shell Oil
Co., 149 NLRB 283, 286-287 (1964), and Winn-Dixie Stores, 224
NLRB 1418, 1432-1434 (1976), enfd. in part on other grounds 567
F.2d 1343 (5th Cir. 1978), “could be read to imply to the contrary, [but]
those cases have been overruled sub silentio by . . . more recent cases”
Id. at 636 fn. 6. Despite this, the Sixth Circuit mistakenly suggested a
year after Beverly 2001 that the Shell Oil line of cases remained extant
Board law “standing for the proposition that if an employer has fre-
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Beverly 2001 and Register-Guard make clear that
when a union agrees to a management-rights clause, it
has prospectively waived its right to object to discretion-
ary unilateral changes covered by the clause only for the
duration of the contract containing that clause. Accord-
ingly, those discretionary changes cannot constitute a
past practice that an employer could or should continue
post-expiration without affording the union its full statu-
tory bargaining rights. Nevertheless, in the Courier-
Journal cases, a Board majority broke from this clear
precedent without explanation.

In Courier-Journal I, 342 NLRB at 1094, the majority
found that the employer’s unilateral changes to employ-
ees’ health insurance after expiration of a collective-
bargaining agreement were lawful pursuant to an estab-
lished past practice because, for 10 years, the employer
had regularly made unilateral changes in the costs and
benefits of the employees’ health care program under
waiver provisions in successive contracts and during
prior hiatus periods, without protest from the union.'®
The contracts granted the employer the right to modify
the health benefits, so long as any changes were made on
the same basis as for nonrepresented employees. Id. at
1093. Without expressly referring to Beverly 2001,
much less overruling that precedent, the majority essen-
tially adopted the rationale of the dissent in that case,
stating that “we do not pass on the legal issue of whether
a contractual waiver of the right to bargain survives the
expiration of the contract. Our decision is not grounded
in waiver. It is grounded in past practice, and the contin-
uance thereof.” Id. at 1095. As a matter of past practice,
the majority reasoned that the employer’s discretion to

quently engaged in a pattern of unilateral change under the manage-
ment-rights clause during the term of the CBA, then such a pattern of
unilateral change becomes a ‘term and condition of employment,” and
that a similar unilateral change after the termination of CBA is permis-
sible to maintain the status quo.” Beverly Health and Rehabilitation
Services v. NLRB, 297 F.3d at 481 (6th Cir. 2002). Inasmuch as the
Beverly 2001 Board had expressly rejected this proposition and deemed
supporting precedent to have been overruled in relevant part, the Sixth
Circuit’s discussion of Shell Oil is misplaced. See E.I. du Pont, 682
F.3d at 69, citing Beverly Health, 297 F.3d at 481. Our dissenting
colleague contends that Beverly 2001 overruled Shell Oil and Winn-
Dixie only to the extent that they suggested management rights waivers
survived contract expiration. We note in this regard that Beverly 2001
specifically stated that “[b]ecause the waiver embodied in a manage-
ment-rights clause lasts only until the contract expires, the status quo
after contract expiration cannot include the right to make unilateral
changes since such changes cannot be made in the absence of a waiv-
er.” 335 NLRB at 636 fn. 7, citing its fn. 6 reference to the sub silentio
overruling of those cases. Insofar as necessary to eliminate any uncer-
tainty about the current status of these earlier decisions, we expressly
overrule the Shell Oil line of cases today.

8 The Board’s rationale was applied in Courier-Journal II, 342
NLRB 1148, involving the same respondent, which issued a few days
later.

make changes was limited by its obligation to treat unit
and nonunit employees the same, but even if its discre-
tion was not limited, the union’s failure to object to past
changes privileged the employer to continue making
them under an established past practice, even after con-
tract expiration.

As we discuss in the next section, the Courier-Journal
“past practice” rationale for finding broad discretionary
post-expiration unilateral changes lawful cannot be rec-
onciled with the traditional and longstanding past prac-
tice doctrine. Therefore, despite the Courier-Journal
majority’s protestations to the contrary, the only arguable
source of authority for continuing to exercise the right to
make such changes would be based on waiver and the
union’s prior acquiescence. This approach is patently
mistaken. See Beverly 2001, 335 NLRB at 636-637.
During the contract period, any failure to object by the
union was in accord with the parties’ negotiated agree-
ment and cannot be construed as consent to post-
contractual unilateral changes. Regarding changes made
during prior hiatus periods, the failure-to-object rationale
is contrary to the well-established waiver principle that
“a union’s acquiescence in previous unilateral changes
does not operate as a waiver of its right to bargain over
such changes for all time.” Owens-Corning Fiberglass
Corp., 282 NLRB 609, 609 (1987). Thus, the union’s
acquiescence in the employer’s unilateral changes to
health benefits made during prior out-of-contract hiatus
periods did not establish a waiver of its right to bargain
over the employer’s post-expiration changes that it did
ultimately oppose.

We reject the Courier-Journal approach, however de-
nominated, because it would clearly frustrate collective
bargaining and undermine the union’s bargaining repre-
sentative status, in direct contradiction of the Act’s poli-
cies, as articulated in Katz and Litton.'” Such an ap-
proach would render the expiration of the management-
rights clause meaningless wherever the employer had
acted under its authority to make changes during the con-
tract period. Indeed, an employer that has exercised
broad discretion in making unilateral changes pursuant to
a management-rights provision during the contract term
would have little incentive to bargain and agree on such
proposals if it retains this discretion after the contract
expires.

In sum, we find that the common rationale of all of
these cases cited by the District of Columbia Circuit and

19 The holding in Capitol Ford, that a successor employer could law-
fully make unilateral changes consistent with those made by the prede-
cessor employer during a post-expiration hiatus period, suffers from the
same flaws as Courier-Journal. So, too, does the dicta in Beverly
Health 2006 cited by the court in its remand opinion in this case.
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the Respondent cannot be reconciled either with funda-
mental Board law limiting broad discretionary employer
actions under management-rights waivers to the duration
of their source contracts, or to the requirement that post-
expiration changes in mandatory terms and conditions of
employment be subject to the full bargaining process
required by the Act.

B. The Courier-Journal and Capitol Ford Decisions are
Incompatible with Well-Established Past
Practice Doctrine

The Board’s past practice doctrine also flows from
Katz. The Supreme Court there held that an employer’s
unilateral change involving a mandatory bargaining sub-
ject, pursuant to a practice established prior to the advent
of the union, violated Section 8(a)(5). The Court reject-
ed the employer’s past practice defense to the unilateral
implementation of merit wage increases despite the “the
fact that the [ ] raises were in line with the company’s
long-standing practice of granting quarterly or semiannu-
al merit reviews—in effect, were a mere continuation of
the status quo.” The Court reached its conclusion be-
cause “the raises [ | in question were in no sense auto-
matic, but were informed by a large measure of discre-
tion.” 369 U.S. at 746.

Since Katz, the Board and the courts have repeatedly
held that employers may act unilaterally pursuant to an
established practice only if the changes do not involve
the exercise of significant managerial discretion. Pro-
moting stability, this doctrine freezes the status quo to
the greatest extent possible while allowing a narrow ex-
ception for situations where there is a history of predict-
able changes to a discrete term or condition of employ-
ment that would be expected to continue in a nondiscre-
tionary, regular manner. In the latter circumstances, a
so-called dynamic status quo exists in which adherence
to the pattern of change is not only permitted, but re-
quired. For example, applying Katz, the Board held in
State Farm Mutual Auto Insurance Co., 195 NLRB 871,
890 (1972), that an employer did not violate Section
8(a)(5) by unilaterally granting newly represented em-
ployees cost-of-living wage increases inasmuch as they
were “automatic increases [determined by Bureau of
Labor Statistics data] to which the Company was com-
mitted by a longstanding program and which involved no
independent action by the Company.”?°

20 See also Kal-Die Casting Corp., 221 NLRB 1068, 1068 fn. 1
(1975) (finding that an employer did not violate the Act by unilaterally
making “routine production and scheduling adjustments” because there
was no evidence that those adjustments varied from the employer’s
established past practice of making similar adjustments, and the union
did not request bargaining in any event).

By contrast, in Oneita Knitting Mills, Inc., 205 NLRB
500 (1973), the Board held that an employer violated
Section 8(a)(5) by unilaterally granting merit wage in-
creases to represented employees, even though it had a
past practice of granting such increases. The Board ex-
plained that if an employer has exercised, and continues
to exercise, discretion in regard to the amount of an an-
nual wage increase, it must first bargain with the union
over the discretionary aspect. 1d.?!

In the decades since Katz, with the exception of man-
agement rights precedent we overrule here, the Board has
narrowly interpreted when a past practice was sufficient-
ly fixed as to timing and criteria—thereby limiting em-
ployer discretion—as to deem further changes to be a
permissible continuation of the dynamic status quo. In
most cases, an employer’s past practice defense of uni-
lateral action has been rejected because, as in the case of
the wage increases at issue in Katz itself, they “were in
no sense automatic, but were informed by a large meas-
ure of discretion.” 369 U.S. at 746. For example, in
Eugene lovine, Inc., 328 NLRB at 294-295 (1999), enfd.
1 Fed. Appx. 8 (2d Cir. 2001), the Board held that an
employer’s recurring unilateral reductions in employees’
hours of work were discretionary and therefore required
bargaining with a newly certified union: “there was no
‘reasonable certainty’ as to the timing and criteria for a
reduction in employee hours; rather, the employer’s dis-
cretion to decide whether to reduce employee hours ‘ap-
pear[ed] to be unlimited.”” Accord Adair Standish
Corp., 292 NLRB 890, 890 fn. 1 (1989) (despite past
practice of instituting economic layoffs, employer, be-
cause of newly certified union, could no longer continue
unilaterally to exercise its discretion with respect to
layoffs), enfd. in relevant part 912 F.2d 854 (6th Cir.
1990); see also Aaron Brothers Co. v. NLRB, 661 F.2d
750, 753 (9th Cir. 1981) (the “longstanding practice”
exception suggested in Karz places a heavy burden on the
employer to show an absence of employer discretion in
determining the size or nature of a unilateral employment
change).

Healthcare insurance benefits, like wages and hours of
work, are a mandatory subject of collective bargaining
and, as such, are subject to the same general statutory
principles: an employer generally may not alter them
without bargaining to agreement or to a good-faith im-
passe. Mid-Continent Concrete, 336 NLRB 258, 259
(2001), enfd. 308 F.3d 859 (8th Cir. 2002); United Hos-
pital Medical Center, 317 NLRB 1279, 1281 (1995).

21 See also State Farm Mutual Auto Insurance, above, 195 NLRB at
890 (finding that the employer violated the Act by continuing its prac-
tice of unilaterally granting merit increases that were informed by a
significant degree of discretion).
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Compare Luther Manor Nursing Home, 270 NLRB 949,
959 (1984), affd. 772 F.2d 421 (8th Cir. 1985) (no viola-
tion of Section 8(a)(5) where, in accordance with past
practice of automatic change, the employer paid one third
of an insurance premium increase itself and required em-
ployees to pay the remaining two thirds) with Dyna-
tron/Bondo Corp., 323 NLRB 1263, 1265 (1997), enfd.
in relevant part 176 F.3d 1310 (11th Cir. 1999) (increas-
es to employee contributions were unlawful despite em-
ployer’s established practice of passing on premium in-
creases to employees in the 3 years before the union was
certified, because the increases were not shown to be
based on a “fixed percentage” of the total premium and
the employer retained “total discretion” over what em-
ployees were required to contribute).??

Although most of the cases where the Board has con-
sidered an employer’s past practice defense to a unilat-
eral change in health benefits have involved changes
during first contract bargaining with newly certified un-
ions, the Board has also considered and rejected an em-
ployer’s past practice defense where the parties had a
preexisting bargaining relationship. In Caterpillar Inc.,
355 NLRB 521 (2010), enfd. mem. 2011 WL 2444757
(D.C. Cir. 2011), the Board found that an employer’s
unilateral implementation of a generic-first prescription
drugs program violated Section 8(a)(5). The Board re-
jected the employer’s contention that it had a longstand-

22 Compare also Post-Tribune Co., 337 NLRB 1279, 1280
(2002)(employer lawfully unilaterally increased employees’ required
contributions to health care premiums because it had a consistent, es-
tablished past practice of allocating health insurance premiums between
itself and its employees at a fixed ratio); House of the Good Samaritan,
268 NLRB 236 (1983) (employer lawfully passed an insurance premi-
um increase along to employees where the employer followed its writ-
ten policy setting forth the maximum dollar amount it would pay to-
ward employee health insurance); 4-V Corp., 209 NLRB 451, 452
(1974) (where the employer’s “consistent practice with regard to in-
creased insurance premium costs . . . had been to allocate a portion of
such costs to its employees on a pro rata share basis,” the employer’s
allocation of a later premium increase in the same manner represented a
continuation of the past practice rather than a unilateral change), with
Maple Grove Health Care Center, 330 NLRB 775, 780 (2000) (reject-
ing employer’s argument that it had no obligation to bargain over a
change in employees’ insurance premiums because it had maintained
the status quo by passing on a portion of the externally imposed insur-
ance premium increase to employees; the purported status quo was
insufficiently certain because the employer failed to show an estab-
lished practice of requiring employees to pay a fixed percentage of the
healthcare insurance premium); Mid-Continent Concrete, 336 NLRB at
268 (rejecting the employer’s argument that it had no obligation to
bargain when it changed insurance plans and benefits because it had a
past practice of maintaining uniformity between the benefits of unit and
nonunit employees); Garrett Flexible Products, Inc., 276 NLRB 704
(1985) (employer violated Sec. 8(a)(5) by unilaterally increasing the
health insurance premium paid by bargaining unit employees where the
employer had exercised substantial discretion in allocating the increases
between the employer and the employees).

ing practice of unilaterally implementing changes to its
prescription drug program, finding that the employer
failed to show any regularity and frequency with respect
to the prior changes and that the employer’s “series of
disparate changes . . . [did] not establish a ‘past practice’
excusing bargaining over future changes.” Id. at 523.

In the Courier-Journal decisions, where the majority
purported to decide the cases exclusively on past practice
grounds, the analysis veered sharply from the well-
established precedent defining a past practice status quo.
In Courier-Journal I, 342 NLRB 1093, the contracts
granted the employer the right to modify the employees’
health insurance coverage so long as any changes were
made on the same basis as for unrepresented employees.
For some 10 years, the employer regularly implemented
changes to employees’ health insurance coverage; these
included increases in employee contributions towards
insurance premiums, modifications to coverage, and
changes in carriers. Id. at 1098. The changes were made
unilaterally for both represented and unrepresented em-
ployees alike, and some changes were implemented dur-
ing a hiatus period between collective-bargaining agree-
ments. Following the expiration of the parties’ most re-
cent collective-bargaining agreements, the employer
made even “more far reaching changes to the healthcare
insurance benefit,” including increases in employee con-
tributions to health care premiums, modifications to the
framework for setting employee contribution levels, in-
troduction of new vision and dental coverage plans, ter-
mination of a bonus program, and a change in the insur-
ance provider. Id. at 1099.

The Courier-Journal majority’s conclusion that the
employer’s ability to make “extensive unilateral chang-
es”? was sufficiently limited by the requirement that any
changes for unit employees be the same as for unrepre-
sented employees is contrary to the past practice doctrine
developed in accord with Katz. Without explanation,
Courier-Journal found that a recurring pattern of broad
discretionary actions taken pursuant to an expired man-
agement-rights clause permitted unilateral action. The
changes deemed lawful in Courier-Journal were unlike
those made pursuant to a fixed formula in Luther Manor,
supra, 270 NLRB 949. Instead, as in Mid-Continent, 336
NLRB at 268, Dynatron/Bondo, 323 NLRB at 1265, and
Maple Grove Health Care Center, 330 NLRB at 780, the
employer’s previous changes in unit employees’ health
care costs and benefits were not based on reasonably
certain criteria that limited the employer’s discretion.
Rather, the purported past practice effectively involved

2 E.I du Pont, 682 F.3d at 68.
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limitless discretion in changes to the employees’ health
insurance benefits.

The Courier-Journal majority also found that the em-
ployer’s discretion to change health benefits was limited
because changes to unit members’ benefits had to be the
same as those for unrepresented employees. 342 NLRB
at 1094. Yet because the employers were free to change
and even entirely eliminate benefits to employees who
are not represented by a union, there are no fixed criteria
limiting that discretion. Such discretion does not estab-
lish a past practice permitting unilateral changes. See
e.g., Larry Geweke Ford, 344 NLRB 628, 632 (2005)
(the employer’s history of providing the same health plan
for all its employees on a company-wide basis did not
exempt it from its bargaining obligation). As dissenting
Member Liebman persuasively explained in Courier-
Journal I, this constituted “no limitation at all”:

[TThe [r]espondent could do exactly as it pleased with
regard to the [unrepresented employees’] coverage, and
therefore, by extension, it could do the same for unit
employees. If dealing with union-represented employ-
ees exactly as it would if they were not represented is a
‘limitation’ on the [r]espondent’s discretion, it is one
that most employers would be happy to accept.

342 NLRB at 1096-1097.

Paradoxically, the Courier-Journal decisions created a
bargaining dichotomy in which an employer would have
much broader latitude to make discretionary unilateral
changes when negotiating for a successor bargaining
agreement than would be permitted, as in Katz, when
bargaining for an initial agreement. There is no rational
basis for this dichotomy, and it cannot be reconciled with
the Supreme Court’s approval in Litton of the Board’s
position that “it is difficult to bargain if, during negotia-
tions, an employer is free to alter the very terms and con-
ditions that are the subject of those negotiations.” 501
U.S. at 198. That position applies with equal force to
initial and successor bargaining.

For all of the above reasons, we conclude that Courier-
Journal cannot be reconciled with longstanding prece-
dent defining a past practice that must be maintained as
part of the status quo under the unilateral change doc-
trine. We therefore overrule it and other decisions to the
extent that they depart from that precedent, including the
holding that treating unit and nonunit employees alike
when making otherwise broad discretionary changes
constitutes a fixed criterion sufficient to establish a past
practice status quo.?*

24 The Board’s holding in Capitol Ford was likewise inconsistent
with past practice principles, and must be overruled in relevant part.

VI. APPLICATION TO THIS CASE

During negotiations for successor collective-
bargaining agreements at its Louisville and Edge Moor
facilities, the Respondent unilaterally implemented nu-
merous substantial changes to the Beneflex benefits of
unit employees without bargaining to impasse. The
changes varied widely from year to year, encompassing
both changes to the price and content of benefits as well
as the elimination and addition of plan options within
benefit plans, including the elimination of entire catego-
ries of benefits. Those changes were limited in timing to
the extent that they coincided with the annual open peri-
od for the Beneflex Plans.® But they were limited in
substance only to the extent of the requirement that the
same changes be made for nonunit employees, which, as
discussed above, we find to be no meaningful limitation
at all.

In addition, the Respondent’s right to exercise broad
discretion in unilaterally changing the benefit plans ex-
isted solely because the Union agreed that the Respond-
ent could make changes during the term of the parties’
collective-bargaining agreement pursuant to the reserva-
tion of rights clause in the Beneflex Plan documents.?
Consistent with precedent we reaffirm today, overruling
cases to the contrary, this provision did not survive the
expiration of the collective-bargaining agreements—and
neither did the employer’s contractual right to make uni-

The Board there reasoned that the successor employer lawfully modi-
fied the unit employees’ productivity bonus program, because the pre-
decessor employer had made similar discretionary changes during the
term of its contract with the union. As in Courier-Journal, there was
no attempt to reconcile this result with the traditional definition of a
cognizable past practice status quo, which emphasizes the absence of,
or at least strict limitations on, the degree of an employer’s discretion to
act unilaterally.

25 The District of Columbia Circuit has itself expressed the view that
fixed timing alone is “a characteristic found insufficient to create a term
or condition of employment” under past practice doctrine. Arc Bridges,
Inc. v. NLRB, 662 F.3d 1235, 1239 (D.C. Cir. 2011), citing Daily News
of Los Angeles v. NLRB, 73 F.3d 406, 412 fn. 3 (D.C.Cir.1996).

26 We reaffirm the prior Board’s findings, for the reasons set forth in
its initial decisions, that the reservation of rights clause in the Beneflex
Plan documents is a management-rights clause. DuPont-Louisville, 355
NLRB at 1086, 1094; DuPont-Edge Moor, 355 NLRB at 1103—1104.

We also reaffirm the prior Board’s findings, for the reasons set forth
in its initial decisions, that the Respondent failed to show that its unilat-
eral changes were privileged under Stone Container Corp., 313 NLRB
336 (1993), or were “covered by” the expired collective-bargaining
agreements. DuPont-Louisville, 355 NLRB at 1086 fn. 8; DuPont-
Edge Moor, 355 NLRB at 1106-1108. In addition, we find that the
Stone Container exception is inapplicable in this case because it applies
only where the parties are negotiating for an initial collective-
bargaining agreement and not to negotiations for successor contracts.
Connecticut Institute for the Blind, Inc., d/b/a Oak Hill, 360 NLRB No.
55, slip op. at 52 (2014). Therefore, we find inapposite the Respond-
ent’s reliance on Brannan Sand and Gravel, 314 NLRB 282 (1994),
and Nabors Alaska Drilling, Inc., 341 NLRB 610 (2004).
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lateral changes permitted by it. Consequently, the Re-
spondent’s wide-ranging and varied changes, made with
no cognizable fixed criteria, did not establish a status quo
under our doctrine that the Respondent was permitted to
continue post-expiration.

Further, the fact that the Union did not object to Bene-
flex changes during the term of the collective-bargaining
agreements is of no consequence. For as long as the con-
tractual management-rights clause remained in effect,
these were permissible discretionary changes. But once
the agreements expired, the Union’s past silence surely
did not constitute a waiver of its right to oppose similar
changes. The Respondent moreover has failed to show
that the changes it made to the Beneflex Plan after the
contracts expired were made according to fixed criteria.?’
Instead, the evidence shows that they clearly fell outside
the limited range of repeated changes made with little or
no discretion that, with the exception of cases we over-
rule today, the Board has recognized as a statutory status
quo that may be maintained in the absence of a collec-

tive-bargaining agreement.28

27 When an employer asserts a past practice as a defense to a charge
that it has refused to bargain, the employer carries the burden of prov-
ing the existence of the past practice. See, e.g., Caterpillar, Inc., 355
NLRB at 523; see also Eugene lovine, Inc., 328 NLRB at 294 fn. 2.

28 The Respondent asserts that The Finley Hospital, 359 NLRB 156
(2012), supports its view that the post-expiration status quo included
the Respondent’s right to make annual changes to the Beneflex Plan.
The Supreme Court’s decision in NLRB v. Noel Canning, 134 S.Ct.
2550 (2014), rendered the Board’s decision in Finley Hospital invalid.
However, in Finley Hospital, 362 NLRB No. 102 (2015), reversed in
part _ F.3d _,2016 WL 3511487 (8th Cir. 2016), the Board affirmed
the judge’s finding that the employer violated Sec. 8(a)(5) by unilater-
ally discontinuing annual raises required under the collective-
bargaining agreement when the agreement expired and essentially
adopted its earlier rationale. Nevertheless, we find that Finley Hospital
is inapposite; it did not involve the Board’s past practice doctrine, nor
did the employer in that case raise such a defense. In Finley, a contrac-
tual provision in the parties’ collective-bargaining agreement stated in
relevant part that “For the duration of this Agreement, the Hospital will
adjust the pay of Nurses on his/her anniversary date. Such pay increas-
es for Nurses not on probation, during the term of this Agreement, will
be three (3) percent . . .” 362 NLRB No. 102, slip op. at 2. During the
term of the contract, the employer had implemented wage increases
pursuant to this provision that provided for annual increases in speci-
fied amounts. The Board found that the employer violated Sec. 8(a)(5)
by unilaterally discontinuing the annual 3-percent pay raises provided
in agreement after it expired. Id., slip op. at 3-5. The Board reasoned
that employer had a duty to continue to pay the 3-percent pay increases
following the contract’s expiration consistent with its statutory duty to
maintain the status quo. Unlike in this case, the wage increase provi-
sion in the contract in Finley was not a management-rights provision,
but rather was a particular term and condition of employment—a dis-
crete and clearly defined wage increase—that the employer was re-
quired to continue post-expiration. Such a defined wage increase is
vastly different from the ad hoc discretionary changes in benefits that
the Respondent here contends it is privileged to make as part of the
purported status quo.

Following the expiration of the parties’ collective-
bargaining agreements, therefore, the Respondent had the
statutory obligation to adhere to the terms and conditions
of employment that existed on the expiration date at each
facility until it bargained to agreement or reached a good
faith impasse in overall bargaining for a new agreement.
When the collective-bargaining agreements expired, the
Beneflex Plan benefits in effect on the expiration dates
became fixed as the status quo subject to this statutory
duty to bargain.?

By unilaterally implementing further post-expiration
changes in the absence of a bargaining impasse, the Re-
spondent breached its obligation to maintain that status
quo and thereby violated Section 8(a)(5) and (1) of the
Act.

VII. RESPONSE TO DISSENT

Our dissenting colleague makes three primary conten-
tions. First, he asserts that our decision is based on a
new definition of what constitutes a change under the
Supreme Court’s decision in Katz and that this allegedly
new definition cannot be reconciled with Katz, the Act,
or what he deems to be fundamental common sense.
Second, he contends that our decision is based on a nar-
rative that falsely paints the Courier-Journal cases, ra-
ther than Beverly 2001 and Register-Guard, as unex-
plained departures from long-established Board prece-
dent. Third, he asserts that our decision today has no
rational policy basis and that it will both ill serve collec-
tive-bargaining and undermine industrial peace. Obvi-
ously we disagree, and for good reason.

To begin, we believe that the District of Columbia Cir-
cuit was fully cognizant of Katz and its bearing here
when it remanded this case with instructions that the
Board should “conform to its precedent in Capitol Ford
and in the 2006 iteration of Beverly Health and Rehabili-
tation Services or explain its return to the rule it followed
in its earlier decisions [in Beverly 2001 and Register-
Guard].” 682 F.3d 65. These instructions leave open the
issue whether those earlier Board decisions are in accord

29 The Respondent maintains that requiring it to maintain the Bene-
flex Plan as it existed on the contract’s expiration dates “defeats any
notion of status quo.” On the contrary, it is well-settled Board law that
the status quo for unit employees as of the expiration of the contract is
whatever health coverage they had in effect at the expiration of the
agreement. See Remington Sheraton Anchorage, 362 NLRB No. 123,
slip op. at 5 (2015) (employer violated Sec. 8(a)(5) by instituting a new
medical insurance plan for its employees, and by ceasing to make pay-
ments to the medical insurance carrier under the plan as provided for in
the expired collective-bargaining agreement); United Hospital Medical
Center, 317 NLRB 1279 (1995) (employer violated the Act when it
made certain changes in health benefits during negotiations for a suc-
cessor contract).
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with Katz and the Act as a matter of law if the Board
chose to overrule the more recent conflicting precedent.
Further, we cannot accept our dissenting colleague’s
assertion that when examining whether an employer’s
unilateral action constitutes a “change” under Katz, “the
only relevant factual question is whether the employer’s
actions are similar in kind and degree to what the em-
ployer did in the past.” Under the dissent’s view, proof
of a prolonged series of totally discretionary and varied
changes in a particular term of employment, unfixed as
to timing and criteria, would permit a continuation of this
putative past practice until such time as the employer
agreed in negotiations to limit this practice. And apply-
ing that view in this case, where the only limit on the
Respondent’s discretion to change union employee
health benefits was that the changes be the same as it
imposed on unrepresented employees, the Respondent
would be free to significantly diminish or even complete-
ly eliminate the benefit so long as it did so for its unrep-
resented employees. We cannot discern how an analysis
that permits such unbridled discretion can be reconciled
with the reasoning of Katz or the Court’s holding there
that the employer made unlawful unilateral changes in
wages that were not in line with prior automatic wage
increases but were instead “informed by a large measure
of discretion.” 369 U.S. at 746 (emphasis added). In-
deed, apart from precedent set in the management-rights
cases that we overrule today, there seems to be no prece-
dent to support that view.3® In fact, as set forth previous-
ly, there is substantial contrary precedent that the dissent

30 Other than the Courier Journal cases, Capitol Ford, and Beverly
2006, the dissent primarily relies on Shell Oil Co., 149 NLRB 283
(1964), Westinghouse Electric Corp. (Mansfield Plant), 150 NLRB
1574 (1965), and Winn-Dixie Stores, Inc., 224 NLRB 1418 (1976),
enfd. in part on other grounds 567 F.2d 1343 (5th Cir. 1978). Notably,
none of these cases was cited as supporting precedent in the Courier-
Journal decisions, and for good reason. As previously discussed, Shell
Oil and Winn-Dixie were described in Beverly 200! as having been
overruled by subsequent precedent. 335 NLRB at 636 fns. 6 & 7.
Westinghouse was a case where the employer “had unilaterally engaged
in the practice of subcontracting for a substantial period of time and the
union employees had never performed the work which was subcon-
tracted.” Leeds & Northrup Co. v NLRB, 391 F.2d 874, 879 (3d Cir.
1968). Westinghouse did not involve any management-rights clause
and the decision does not indicate that the past practice of subcontract-
ing, while extensive, lacked fixed criteria. In subsequently distinguish-
ing Westinghouse, the Board has emphasized that the subcontracting at
issue there involved work not performed by unit employees and there-
fore had no direct adverse impact on them. University of Pittsburgh
Medical Center, 325 NLRB 443, at 443 fn. 4 (majority opinion) and
444 fn. 2 (concurring opinion)) (1998). See also, e.g., General Electric
Co., 264 NLRB 306, at 308-309 (1982).

Bath Iron Works Corp., 302 NLRB 898, 901 (1991) and Trading
Port, Inc., 224 NLRB 980, 983-984 (1976), cited in the dissent for the
proposition that changes must be “material, substantial, or significant,”
do not involve an application of the Board’s past practice doctrine.

neglects and that clearly supports our view of Katz and
the appropriate definition of change subject to the cus-
tomary statutory obligation of advance bargaining.

As to our dissenting colleague’s assertion that our in-
terpretation of when employer changes require advance
bargaining “defies common sense”—because it prevents
an employer from doing “precisely what it has done in
the past,” or from taking actions “identical to what the
employer did before”—we need simply refer to the facts
of this case. The record clearly establishes that, although
the Respondent has established a pattern of making an-
nual changes to the Beneflex Plan, it has not established
a pattern of making anything approaching regularly re-
curring similar changes on those occasions. As previous-
ly described, some Plan changes were made on a recur-
ring basis and some of them were one-time events; some
involved the establishment of entirely new benefits, and
some involved the complete elimination of existing bene-
fits. By the Respondent’s own admission, while the tim-
ing was fixed, there were no fixed criteria for the annual
changes; the sole alleged criterion, that any changes ap-
ply to unit and nonunit employees alike, does not deter-
mine the nature or amount of Plan changes in any appar-
ent way, and the Respondent identified none. In our
view, it defies common sense to assert that employees
would reasonably perceive that there was an established
past practice as to any element of the Beneflex Plan or
understand what to expect on the occasion of annual re-
visions to it. As stated in Katz, “[t]here simply is no way
in such case for a union to know whether or not there has
been a substantial departure from past practice, and
therefore the union may properly insist” on bargaining in
advance of change. 369 U.S. at 746.

This brings us to the dissent’s second principal conten-
tion—that we have misrepresented the history of relevant
precedent. Our colleague asserts that the precedent set in
Beverly 2001 and Register-Guard represented a brief and
mistaken departure from longstanding precedent permit-
ting unilateral action in the circumstances presented here.
We do not dispute that both before and after those cases
there have been Board decisions holding that employers
lawfully adhered to a past practice of broad discretionary
changes established pursuant to a contractual manage-
ment-rights waiver. What we contend here is that those
decisions are in conflict with the longstanding precedent
defining change and past practice in every other bargain-
ing context, whether for initial or successor agreements.
They are in conflict as well as with the equally
longstanding precedent limiting management-rights
clauses to their contractual term. (As previously noted,
the dissent does not acknowledge this precedent.) Bever-
ly 2001 and Register-Guard corrected this conflict, creat-
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ing a single standard for all collective-bargaining negoti-
ations. Without any mention of those two cases, much
less providing a rational explanation for departing from
their holdings, the Courier-Journal decisions effectively
reinstated a different standard for defining what consti-
tutes a change in the management-rights context. But
whatever might be said about the history of Board doc-
trine in this area, our decision today makes a clear and
carefully considered choice between different lines of
precedent—as the District of Columbia Circuit has di-
rected us to do.

Finally, we refute our dissenting colleague’s conten-
tion that our holding in this case lacks a rational basis
and will disrupt the bargaining process. To reiterate, our
decision is well grounded in the Act’s fundamental poli-
cy to promote the practice of collective bargaining and
longstanding precedent implementing that policy. Fur-
ther, the dissent both exaggerates and distorts the effect
that our decision will have on parties’ collective bargain-
ing. Contrary to our dissenting colleague, we do not hold
that all past practices are erased whenever a contract ex-
pires. We hold only that an employer cannot continue a
practice of making the same discretionary unilateral
changes, not fixed as to timing and criteria, that it was
permitted to make pursuant to a management rights
clause.3! Thus, we impose no great new burden on em-
ployers or on the bargaining process generally. First,
identifying the status quo is not difficult and does not
involve the strained “drilling-down” scenario set forth in
the dissent. The status quo is whatever employees’ con-
crete terms and conditions of employment are—on the
ground, so to speak—when the contract expires. That is
the baseline from which the parties bargain. Thus, if a
management-rights provision involves healthcare bene-
fits, the benefits in effect at contract expiration—
regardless of whether they have been established unilat-
erally and periodically changed at the employer’s discre-
tion up to that moment—must be maintained. Second,
employers who wish to be able to continue making dis-
cretionary unilateral changes post-expiration can bargain
for contract language in the successor agreement that
clearly and unmistakably gives them that right. This
obligation to bargain over employee terms and condi-
tions of employment is a function of the Act, not a
Board-imposed burden. Our decision adheres to a fun-
damental principle that, with very limited exceptions,

31 Because the facts before us involve the legality of broad and var-
ied discretionary changes by the Respondent, we need not address the
issue whether an employer could continue post-expiration a practice of
automatic change based on fixed timing and criteria, if that practice was
established pursuant to a management-rights clause,

bargaining on mandatory subjects should be promoted,
not excused.

Indeed, it is the dissenting position that threatens the
bargaining process. It is difficult to imagine anything
more disruptive to the collective-bargaining process than
an employer’s exercise of its broad discretion to unilater-
ally change—or even eliminate—a major term and con-
dition of employment, such as health insurance, which
may have a profound effect on the lives of individual
employees and their families. In Katz, the Court stated,
“[u]nilateral action by an employer without prior discus-
sion with the union . . . must of necessity obstruct bar-
gaining, contrary to congressional policy.” 369 U.S. at
747. Further, it would discourage unions from agreeing
to give employers any rights to make unilateral changes
during a contract term for fear that they may never be
able to limit the scope of change exercised in subsequent
contract negotiations. Because contractual grants of
managerial discretion can be an important tool in ad-
dressing mid-term issues, a position that discourages
agreement to management-rights provisions would sig-
nificantly impair collective bargaining. More important,
permitting an employer to continue to unilaterally make
widespread changes to employee terms of employment
during negotiations for a successor collective-bargaining
agreement would have a deleterious effect on the bar-
gaining process, by forcing unions to bargain to regain
benefits lost to post-expiration unilateral changes.’? It
would also undermine the union’s stature in the eyes of
the employees they represent, signaling that the union is
helpless to prevent an employer from acting on its own.
In short, permitting effectively unlimited employer dis-
cretion to change important terms and conditions of em-
ployment—without the consent of the union and while
no contract is in place—is a recipe for precisely the sort
of disruptive labor disputes the Act is intended to pre-
vent.

VIII. CONCLUSION

In sum, we affirm our previous findings in both deci-
sions that the Respondent violated Section 8(a)(5) and
(1) of the Act by unilaterally changing the terms of the
Beneflex Plan at a time when the parties were negotiat-
ing for a collective-bargaining agreement and were not at
impasse. In response to the court’s remand directions,
we overrule the Courier Journal decisions and Capitol

32 In addition, at the bargaining table, the extant set of terms and
conditions of employment subject to bargaining will have changed,
making waste of negotiations and preparations based on those former
terms and conditions. The union confronted with these changes will
necessarily have to review them and adjust its proposals accordingly, in
some instances having now to bargain to regain benefits that have
preemptively been eliminated.
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Ford, and we disavow dicta in Beverly Health 2006 to
the extent that these cases conflict with our rationale here
and departed from well-established statutory bargaining
principles. Our duty as a Board is to fulfill the Act’s
stated purpose of encouraging collective bargaining.
Decisions endorsing an employer’s right to make broad
discretionary unilateral changes in represented employ-
ees’ terms and conditions of employment are antithetical
to that purpose. As the Supreme Court observed in Katz,
such unilateral action by an employer “will rarely be
justified by any reason of substance.” 369 U.S. at 747.
No such reason presents itself in the circumstances of
this case.

AMENDED REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we find it appropriate to apply
our decision today retroactively. We find no manifest
injustice in so doing, as our analysis is consistent with
longstanding precedent and well-established principles.
Therefore, we shall order the Respondent to cease and
desist and to take certain affirmative action designed to
effectuate the policies of the Act.

Specifically, having found that the Respondent has vi-
olated Section 8(a)(5) and (1) of the Act by unilaterally
changing the terms of the employees’ benefit plan during
periods when the parties were engaged in negotiations
for a collective-bargaining agreement and had not
reached impasse, we shall require the Respondent to
make whole the unit employees and former unit employ-
ees for any loss of benefits they suffered as a result of the
Respondent’s unlawful changes to their benefits. Such
amounts shall be computed in the manner set forth in
Ogle Protection Service, 183 NLRB 682 (1970), enfd.
444 F.2d 502 (6th Cir. 1971), with interest at the rate
prescribed in New Horizons, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medi-
cal Center, 356 NLRB 6 (2010).%

Further, in accordance with Don Chavas, LLC, d/b/a
Tortillas Don Chavas, 361 NLRB No. 10 (2014), and
AdvoServ of New Jersey, Inc., 363 NLRB No. 143
(2016), the Respondent shall compensate employees for
the adverse tax consequences, if any, of receiving lump-
sum backpay awards and file a report with the Regional
Directors of Regions 4 and 9 allocating the backpay

33 We will allow the Respondent to litigate in compliance whether it
would be impossible or unduly or unfairly burdensome to restore the
unit employees’ benefits to the terms that existed prior to the unlawful
unilateral changes. See Larry Geweke Ford, 344 NLRB 628, 629-630
(2005) (employer permitted to litigate in compliance whether it would
be unduly burdensome to restore the health insurance coverage in effect
prior to the unilateral change).

awards to the appropriate calendar years for each em-
ployee.

Finally, we shall modify the prior Board Orders to
provide for notice-posting in accord with J. Picini Floor-
ing, 356 NLRB 11 (2010), and, due to the length of time
since the violations, we additionally shall order notice
mailing to reach employees who otherwise would not see
the notices or learn of the violations. We have substitut-
ed new notices to conform to the Orders as modified and
in accordance with Durham School Services, 360 NLRB
No. 85 (2014).

ORDER

A. The National Labor Relations Board reaffirms its
original Order, reported at 355 NLRB 1084 (2010), as
modified and set forth in full below, and orders that the
Respondent, E.I. du Pont de Nemours, Louisville Works,
Louisville, Kentucky, its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain collectively with
Paper, Allied-Industrial, Chemical, and Energy Workers
International Union and its Local 5-2002 (the Union) by
making unilateral changes to the benefits of unit employ-
ees during periods when the parties are engaged in nego-
tiations for a collective-bargaining agreement and have
not reached impasse.

The unit is:

All employees employed by [the Respondent] at its
Louisville Works, Louisville, Kentucky, including
powerhouse and refrigeration plant employees, chief
operators, shift leaders, fire department employees, caf-
eteria employees, and counter attendants, but excluding
all office clerical employees, chemical supervisors,
technical engineers, assistant technical engineers,
draftsmen, chemists, nurses and hospital technicians,
general foremen, foremen, fire chief, guards, and all
other supervisors and professional employees as de-
fined in the Act.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Before implementing any changes in wages, hours,
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union
as the exclusive collective-bargaining representative of
the employees in the above-described unit.

(b) Upon request of the Union, restore the unit em-
ployees’ benefits under the Beneflex package of benefit
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plans to the terms that existed prior to the unlawful uni-
lateral changes that were implemented on January 1,
2004 and January 1, 2005, and maintain those terms in
effect until the parties have bargained to a new agree-
ment or a valid impasse, or until the Union has agreed to
changes.

(c) Make all affected employees whole for any losses
that they may have suffered as a result of the unilateral
implemented changes in benefits in the manner set forth
in the remedy section of the decision.

(d) Compensate affected employees for the adverse tax
consequences, if any, of receiving lump-sum backpay
awards, and file with the Regional Director of Region 9,
within 21 days of the date the amount of backpay is
fixed, either by agreement or Board order, a report allo-
cating the backpay awards to the appropriate calendar
years for each employee.

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amounts due under the terms of
this Order.

(f) Within 14 days after service by the Region, post at
its Louisville, Kentucky, facility copies of the attached
notice marked “Appendix A.”** Copies of the notice, on
forms provided by the Regional Director for Region 9,
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places
including all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. In addition to
physical posting of paper notices, notices shall be dis-
tributed electronically, such as by email, posting on an
intranet or an internet site, and/or other electronic means,
if the Respondent customarily communicates with its
employees by such means. Further, the Respondent shall
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees at
any time since January 1, 2004.

(g) Within 21 days after service by the Region, file
with the Regional Director for Region 9 a sworn certifi-

34 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.

cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

B. The National Labor Relations Board reaffirms its
original Order, reported at 355 NLRB 1096 (2010), as
modified and set forth in full below, and orders that the
Respondent, E.I. du Pont de Nemours and Company,
Edge Moor, Delaware, its officers, agents, successors,
and assigns, shall

1. Cease and desist from

(a) Failing and refusing to bargain collectively with the
United Steel, Paper and Forestry, Rubber, Manufactur-
ing, Energy, Allied Industrial and Service Workers Inter-
national Union (U.S.W.), and its Local 4-786 (formerly
Paper, Allied-Industrial, Chemical and Energy Workers
International Union (PACE) and its Local 2-786) (the
Union) by making unilateral changes to the benefits of
unit employees during periods when the parties are en-
gaged in negotiations for a collective-bargaining agree-
ment and have not reached impasse.

The unit is:

All employees of the Edge Moor Plant with the excep-
tion of the Administrative Secretary to the Plant Man-
ager, Human Resources Assistant, Technologists
(Training, Planning, DCS), Work Leader, Nurses, sala-
ry role employees exempt under the Fair Labor Stand-
ards Act, and supervisory employees with the authority
to hire, promote, discharge, discipline or otherwise ef-
fect changes in the status of employees or effectively
recommend such action.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Before implementing any changes in wages, hours,
or other terms and conditions of employment of unit em-
ployees, notify and, on request, bargain with the Union
as the exclusive collective-bargaining representative of
the employees in the above-described unit.

(b) Upon request of the Union, restore the unit em-
ployees’ benefits under the Beneflex package of benefit
plans to the terms that existed prior to the unlawful uni-
lateral changes that were implemented on January 1,
2005, and maintain those terms in effect until the parties
have bargained to a new agreement or a valid impasse, or
until the Union has agreed to changes.

(c) Make all affected employees whole for any losses
that they may have suffered as a result of the unilateral
implemented changes in benefits in the manner set forth
in the remedy section of the decision.
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(d) Compensate affected employees for the adverse tax
consequences, if any, of receiving lump-sum backpay
awards, and file with the Regional Director of Region 4,
within 21 days of the date the amount of backpay is
fixed, either by agreement or Board order, a report allo-
cating the backpay awards to the appropriate calendar
years for each employee.

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amounts due under the terms of
this Order.

(f) Within 14 days after service by the Region, post at
its Edge Moor, Delaware facility copies of the attached
notice marked “Appendix B.”% Copies of the notice, on
forms provided by the Regional Director for Region 4,
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places
including all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. In addition to
physical posting of paper notices, notices shall be dis-
tributed electronically, such as by email, posting on an
intranet or an internet site, and/or other electronic means,
if the Respondent customarily communicates with its
employees by such means. Further, the Respondent shall
duplicate and mail, at its own expense, a copy of the no-
tice to all current employees and former employees at
any time since January 1, 2005.

(g) Within 21 days after service by the Region, file
with the Regional Director for Region 4 a sworn certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. August 26, 2016

Mark Gaston Pearce, Chairman

35 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.

Kent Y. Hirozawa, Member

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
MEMBER MISCIMARRA, dissenting.

Former Board Chairman John Fanning once said that
“one factor every case has in common . . . is the presence
of at least two people who see things completely differ-
ent.”! This case involves more than two people who see
things different. Competing views exist between the
parties, between the Board and the court of appeals
(which remanded this case back to the Board following
an earlier Board ruling), and among the members of the
National Labor Relations Board (NLRB or Board).

My view of this case is simple, and it consists of two
parts: (1) in 1962, the Supreme Court decided NLRB v.
Katz,* which held that an employer must give the union
notice and the opportunity for bargaining before making
a “change” in employment matters, and the Court held
that bargaining is not required before taking actions that
are not a “change”; and (2) actions constitute a “change”
if they materially differ from what has occurred in the
past.

My colleagues disagree with me on part 2. When
evaluating whether new actions constitute a “change,”
my colleagues do not just compare the new actions to the
past actions. Instead, they look at whether other things
have changed—specifically, whether a collective-
bargaining agreement (CBA) previously existed, whether
the prior CBAs contained language conferring a man-
agement right to take the actions in question, and wheth-
er a new CBA exists containing the same contract lan-

! John Fanning, The National Labor Relations Act: Its Past and Its
Future, in William Dolson and Kent Lollis, eds., First Annual Labor
And Employment Law Institute 59-70 (1954) (emphasis added), quoted
in Matthew M. Bodah, Congress and the National Labor Relations
Board: A Review of the Recent Past, 22 J. Lab. Res. 699, 713 (Fall
2001). Former Chairman Fanning became a Board member on Decem-
ber 20, 1957 and remained on the Board until December 16, 1982. See
http://www.nlrb.gov/who-we-are/board/board-members-1935 (last
viewed August 15, 2016).

2369 U.S. 736 (1962). Obviously, the Board is bound by our stat-
ute, which requires bargaining in Sections 8(a)(5) and 8(b)(3), and the
Board is bound by Supreme Court decisions, which include NLRB v.
Katz, where the Court held that any “change” from the status quo must
be preceded by reasonable notice to the union and the opportunity for
bargaining, but these requirements do not apply if there has been no
“change.”
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guage. If not, the employer’s new actions constitute a
“change” even though they are identical to what the em-
ployer did before.

In effect, my colleagues create the labor law equivalent
of the “neuralyzer” from the Men in Black movies:
whenever a CBA expires, past practices are erased and
everything subsequently done by the employer consti-
tutes a “change” that requires notice and the opportunity
for bargaining before it can be implemented.?

Take, for example, an employer that has always paint-
ed factory walls blue every summer and green every win-
ter. When doing this painting, the employer exercised
discretion: it varied the precise shade of blue and green,
and it also varied the precise time when the painting
would be done. Summer approaches. If the employer
again paints the factory walls blue, will that constitute a
“change”? In my view, because this is what the employ-
er has always done, it is not a “change” for the employer
to do the same thing again.

Here is how my colleagues would analyze it. Summer
approaches, and with it, the time to paint the factory
walls blue. Will this constitute a “change”? To answer
that question, the parties must look at whether CBAs
existed previously during all or some of the past factory-
wall-painting. If CBAs existed previously, parties must
then determine whether those CBAs contained language
conferring on management the right to paint the walls as
described above, and whether a new CBA containing the
same language exists now. If no CBA exists now, or if
the CBA does not contain the same language conferring
a management right to paint the walls, then everything
the employer did in the past is treated like it never hap-
pened. Therefore, even though the employer does what
it always did (paints the walls blue every summer), my
colleagues will find this constitutes a unilateral “change,”
which means the employer will have violated our statute,
and to avoid violating the Act, the employer must first
give the union notice and the opportunity for bargaining.*
In a separate part of their holding, my colleagues also

3 The Men in Black movies involve secret agents, played by Tommy
Lee Jones and Will Smith, among others, who protect the human race
from extraterrestrial aliens who disguise themselves on earth. Whenev-
er the agents destroy or apprehend an alien in the presence of human
civilians, the agents use a “neuralyzer” to erase the civilian’s memory
of the event See  Wikipedia, Men in  Black
(https://en.wikipedia.org/wiki/Men_in_Black (franchise)) (last viewed
August 15, 2016); id., Neuralyzer (https:/en.wikipedia.
org/wiki/Neuralyzer) (last viewed August 15, 2016).

41 have used the painting of factory walls as an example to illustrate
the different definitions of “change” that my colleagues and I apply.
However, I do not reach or pass on whether the color of factory walls is
a sufficiently substantial term or condition of employment to require
bargaining under Sec. 8(a)(5) before this can be done, assuming that it
constitutes a “change” for purposes of Katz.

decide that, whenever the employer exercises any “dis-
cretion” (in my illustration, for example, the employer
always determined the shade of blue or green as well as
the exact time when the painting would occur), taking
precisely the same action would always constitute a
“change” because the employer exercised “discretion.”

Of course, employers do not just paint walls. They
take all kinds of actions, including many that affect wag-
es, hours, benefits and other employment terms. Again,
the Supreme Court held in Katz that employers can law-
fully take these actions without bargaining if doing so
does not constitute a “change.” According to my col-
leagues, however, if a past practice developed under con-
tractual management right’s language, the expiration of a
CBA means that every employer action taken thereafter
constitutes a “change,” even though the employer merely
continues doing what it has done before.

I believe this outcome is wrong because it contradicts
the Supreme Court’s decision in Kat#z and defies common
sense. Moreover, I believe the majority’s approach will
produce significant labor relations instability at a time
when employers and unions already face serious chal-
lenges attempting to negotiate successor collective-
bargaining agreements. Three considerations are im-
portant to keep in mind here.

First, unions and employers face enormous challenges
in contract negotiations: prioritizing issues, reconciling
divergent positions, preparing and responding to infor-
mation requests, and managing the bargaining process.
My colleagues needlessly add to these challenges by cre-
ating a new Board-imposed duty for parties to negotiate
regarding actions that represent a continuation of what
the employer has done before.

Second, when no CBA exists, and when parties at-
tempt to comply with this new Board-imposed bargain-
ing obligation (which, again, requires bargaining over
actions that merely continue what the employer has done
before), the employer’s obligation is not merely to nego-
tiate to a single-issue impasse or agreement regarding the
particular action that the employer has announced (e.g.,
painting the walls blue, to use my earlier example). Ra-
ther, if no CBA exists, the employer must bargain to
agreement or overall impasse regarding «/l mandatory
bargaining subjects that are under negotiation before the
employer can take action regarding any issue.’ This type

3 Bottom Line Enterprises, 302 NLRB 373, 374 (1991) (“[A]n em-
ployer’s obligation . . . encompasses a duty to refrain from implementa-
tion at all, unless and until an overall impasse has been reached on
bargaining for the agreement as a whole.”), enfd. mem. 15 F.3d 1087
(9th Cir. 1994); RBE Electronics of S.D., Inc., 320 NLRB 80 (1995)
(same). Although Bottom Line and RBE Electronics are well estab-
lished, I do not pass on whether these decisions were correctly decided.
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of Board-imposed paralysis—preventing employers from
doing precisely what they have done in the past until
everything is resolved in pending contract negotiations—
will poorly serve employees, unions and employers alike.
This is contrary to Katz and to the Board’s obligation to
foster stable labor relations,® and it was clearly not in-
tended by Congress. As the Supreme Court stated in
First National Maintenance Corp. v. NLRB,” “in estab-
lishing what issues must be submitted to the process of
bargaining, Congress had no expectation that the elected
union representative would become an equal partner in
the running of the business enterprise in which the un-
ion’s members are employed.”®

Third, even though Katz affords employers the right to
take unilateral actions consistent with past practice, em-
ployers still have an obligation to bargain with respect to
all mandatory bargaining subjects—including actions the
employer has the right to take unilaterally—whenever
the union requests such bargaining. The Act imposes
two types of bargaining obligations upon employers:
(1) the Katz duty to refrain from making a unilateral
“change” in any employment term constituting a manda-
tory bargaining subject, which entails an evaluation of
past practice to determine whether a “change” would
occur if the employer took the contemplated action; and
(2) the duty to engage in bargaining upon the union’s
request over all mandatory bargaining subjects.” Exist-
ing law makes it clear that this duty to bargain upon re-
quest is not affected by an employer’s past practice.'’ In
my “painting-the-walls-blue” illustration, for example, I
believe the employer has a unilateral right to paint the
walls blue this summer (because doing so would not be a
“change”); but the employer is still required to engage in
bargaining over this subject—regardless of any past
practice—if the union requests such bargaining.!!

Another difference in the instant case concerns how
my colleagues describe the development of Board case

¢ One of the Board’s primary responsibilities under the Act is to fos-
ter labor relations stability. Colgate-Palmolive-Peet Co. v. NLRB, 338
U.S. 355, 362-363 (1949) (“To achieve stability of labor relations was
the primary objective of Congress in enacting the National Labor Rela-
tions Act.”’); NLRB v. Appleton Elec. Co., 296 F.2d 202, 206 (7th Cir.
1961) (A “basic policy of the Act [is] to achieve stability of labor rela-
tions.”).

7452 U.S. 666 (1981).

8452 U.S. at 676 (emphasis added).

° See fn. 22, infra and accompanying text.

10 For more detail regarding the difference between the duty to bar-
gain upon request and the Katz duty to refrain from unilaterally chang-
ing a term or condition of employment—and the fact that an employ-
er’s past practice leaves the former duty undiminished—see fns. 23, 35
& 39, infra.

' Although the duty to engage in bargaining upon request is undi-
minished by the existence of a past practice, there are some potential
exceptions that can affect this duty. See fn. 23, infra.

law. They construct a narrative that starts by describing
a time when the Board properly applied the law, as fol-
lows: (a) if employer actions occurred during a CBA’s
term, these were permitted only because of a contractual
waiver of bargaining rights (usually pursuant to the man-
agement-rights clause); (b) if the employer took the same
(or similar) actions when no CBA was in effect, the
Board supposedly applied a “traditional and longstanding
past practice doctrine”!? under which the employer’s new
actions constituted a “change” even if they were identical
to what the employer did in the past. Under my col-
leagues’ narrative, this utopian period when the Board
properly applied the law was reflected primarily in two
cases—Beverly Health & Rehabilitation Services (Bever-
Iy I),"? decided in 2001, and Register-Guard,'* decided in
2003.

The villains in my colleagues’ story consist of two
Board cases decided in 2004, which I will refer to as
Courier-Journal I and Courier-Journal 1. My col-
leagues state that the Courier-Journal cases were “unex-
plained departures from well-established . . . legal prin-
ciples” and “veered sharply from the well-established
precedent defining a past practice status quo.”'® Accord-
ing to my colleagues, the Courier-Journal cases “cannot
be reconciled with the traditional and longstanding past
practice doctrine”!” (as established in Beverly I and Reg-
ister Guard). Therefore, in today’s decision, my col-
leagues purport to “return to the rule followed in our ear-
lier cases,”!® thereby restoring the law to its proper state
and where it has always been (excluding the traitorous
Courier-Journal cases and their accursed progeny, Capi-
tol Ford and Beverly II).

My colleagues’ narrative has two problems. First, the
story is not true. My colleagues’ narrative does not ac-
count for an earlier decades-long period during which the
Board—consistent with the Courier-Journal cases'®—
similarly held that employer actions were not a “change”
that required bargaining under Katz if they were con-
sistent with past practice, regardless of whether or when

12 Majority opinion, slip op. at 6.

13335 NLRB 635 (2001), enfd. in relevant part 317 F.3d 316 (D.C.
Cir. 2003).

14339 NLRB 353 (2003).

15342 NLRB 1093 (2004) (Courier-Journal I), and 342 NLRB 1148
(2004) (Courier-Journal II). My colleagues pass equally harsh judg-
ment on similar Board decisions in Capitol Ford, 343 NLRB 1058
(2004), and Beverly Health & Rehabilitation Services, Inc., 346 NLRB
1319 (2006) (Beverly II).

16 Majority opinion, slip op. at 8.

171d., slip op. at 6.

181d., slip op. at 3.

19 Supra fn. 15
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a CBA was in effect.?’ In other words, today’s decision
is not supported by any “traditional and longstanding
past practice doctrine” as described by my colleagues.
Rather, the Board’s “traditional and longstanding” Board
case law contradicts today’s decision. At most, the
Board applied Beverly I and Register-Guard (the two
cases relied upon by my colleagues)?! during a short 3-
year period, which was preceded and followed by nu-
merous Board cases that squarely rejected the reasoning
embraced by my colleagues today. This can hardly be
described as a story about a righteous past, a fall from
grace, and a restoration of righteousness.

There is a second and more fundamental problem with
my colleagues’ narrative. This case is not controlled by
Board law. It is controlled by the Supreme Court’s deci-
sion in Katz, which interpreted our statute, neither of
which can be overruled or changed by my colleagues.

In the remainder of this opinion, I resist the temptation
to create a lengthy counter-narrative that replaces the
story recounted by my colleagues. Rather, as noted
above, this is a simple case: the Board is bound by our
statute, and we must adhere to Supreme Court decisions,
including the Supreme Court’s decision in Katz. There,
the Supreme Court held that an employer must provide
prior notice and the opportunity for bargaining before it
implements a “change,” and an employer may lawfully
take unilateral actions if they are not a “change.” Most
people understand what “change” means, and I believe
this common-sense understanding is what the Supreme
Court in Katz embraced: when an employer takes action
consistent with what it did before, this is not a “change.”
In my view, it does not matter whether or what type of
CBA may exist, or may have existed, when evaluating
whether particular actions constitute a “change.” My
colleagues’ view to the contrary improperly confuses the
Board’s treatment of contractual waivers of the right to
bargain—which depend on the existence of a CBA—and
what constitutes a “change” for purposes of Katz. Equal-
ly incorrect, in my view, is my colleagues’ finding that
every employer action constitutes a “change” that re-
quires bargaining, even if it is identical to what the em-
ployer has always done, if the action involves any em-
ployer “discretion.” This aspect of today’s decision is

20 See, e.g., Shell Oil Co., 149 NLRB 283 (1964); Westinghouse
Electric Corp. (Mansfield Plant), 150 NLRB 1574 (1965); Winn-Dixie
Stores, Inc., 224 NLRB 1418 (1976). See also the text accompanying
notes 3044, infra.

2l Although Beverly I and Register-Guard provide support for the
reasoning adopted by my colleagues today, each case is distinguishable
from the instant cases. In Beverly I, the employer did not rely on a past
practice defense, and the employer in Register-Guard did not establish
that the changes undertaken were consistent with past actions taken by
the employer.

contrary to Katz as well as numerous other longstanding
and recent Board and court decisions.

For these reasons, as described more fully below, I re-
spectfully dissent.

Discussion

A. The Supreme Court Katz Decision and Other Cases
Addressing What Constitutes a “Change”

As noted above, this case is controlled by the Supreme
Court’s decision in Katz. Prior to Katz, it was well estab-
lished that Section 8(a)(5) require parties to engage, upon
request, in good-faith negotiation over mandatory bar-
gaining subjects, which the Act defines as “wages, hours,
and other terms and conditions of employment™ Sepa-
rate from this duty to bargain upon request,” the Su-
preme Court in Katz held that Section 8(a)(5) requires
employers to refrain from making a change in mandatory
bargaining subjects unless the change was preceded by
giving the union notice and the opportunity for bargain-

22 Sec. 8(d). A subject is considered a “mandatory” subject of bar-
gaining when it is among the subjects described in Sec. 8(d) of the Act,
which defines the duty to bargain collectively as encompassing “wages,
hours, and other terms and conditions of employment.” NLRB v. Borg-
Warner Corp., 356 U.S. 342, 349 (1958) (regarding mandatory sub-
jects, the employer and union upon request have an “obligation . . . to
bargain with each other in good faith,” although “neither party is legal-
ly obligated to yield”); NLRB v. Katz, 369 U.S. at 743 (“A refusal to
negotiate in fact as to any subject which is within § 8(d), and about
which the union seeks to negotiate, violates § 8(a)(5) though the em-
ployer has every desire to reach agreement with the union upon an
over-all collective agreement and earnestly and in all good faith bar-
gains to that end.”) (emphasis added).

23 There are some exceptions to the requirement to bargain upon re-
quest over a mandatory subject, including, for example, where the
parties have entered into a collective-bargaining agreement that sus-
pends the obligation to bargain for the agreement’s term, or that consti-
tutes a waiver of the obligation to bargain or covers the subject matter
at issue. Provena St. Joseph Medical Center, 350 NLRB 808, 811
(2007). Cf. Department of Navy v. FLRA, 962 F.2d 48, 57 (D.C. Cir.
1992) (describing “contract coverage” standard applied by some courts
when evaluating whether unilateral action is permitted); NLRB v. Postal
Service, 8 F.3d 832, 836-837 (D.C. Cir. 1993) (same); Chicago Trib-
une Co. v. NLRB, 974 F.2d 933, 936-937 (7th Cir. 1992) (same).

Significantly, as noted above, the duty to bargain upon request re-
garding a mandatory subject of bargaining is not satisfied or eliminated
based on an employer’s past practice. Therefore, even if an employer
has taken actions involving wages or other employment terms in pre-
cisely the same way, the existence of such a past practice does not
permit the employer to refuse to bargain over the subject if requested to
do so by the union. See, e.g., Shell Oil Co., 149 NLRB 283, 287
(1964). In other words, even though Katz permits the employer to take
unilateral actions to the extent they are not a “change” (i.e., if they are
consistent with past practice), the employer must engage in bargaining
regarding those actions whenever the union requests such bargaining,
unless an exception to the duty to bargain applies—e.g., the existence
of CBA language that waives any obligation to bargain over the subject
or that demonstrates that bargaining over the subject has already oc-
curred. See Provena, supra; Department of Navy v. FLRA, supra.
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ing regarding the planned change.?* Among other things,
the employer in Katz—while engaging in initial contract
negotiations with the Union—unilaterally implemented
merit wage increases for some employees and not others,
without giving the union any notice or the opportunity
for bargaining regarding the merit increases before they
were imposed. The employer implemented selective
“merit increases” that had been discussed in three bar-
gaining sessions, even though “no final understanding
had been reached.”® The Supreme Court concluded that
unilaterally changing wages constituted an unlawful re-
fusal to bargain in violation of Section 8(a)(5):

The respondents’ . .. unilateral action related to
merit increases . ... must be viewed as tantamount
to an outright refusal to negotiate on that subject,
and therefore as a violation of § 8(a)(5), unless . . .
the January raises were in line with the company’s
long-standing practice of granting quarterly or sem-
iannual merit reviews—in effect, were a mere con-
tinuation of the status quo . ... Whatever might be
the case as to so-called “merit raises” which are in
fact simply automatic increases to which the em-
ployer has already committed himself, the raises
here in question were in no sense automatic, but
were informed by a large measure of discretion.
There simply is no way in such case for a union to
know whether or not there has been a substantial
departure from past practice, and therefore the un-
ion may properly insist that the company negotiate
as to the procedures and criteria for determining
such increases.*

The rule in Katz is that employers cannot deviate from
the status quo by making unilateral changes in wages and
other mandatory bargaining subjects. The Katz excep-
tion—often referred to as the “dynamic status quo”™—
permits unilateral wage increases that are supported by
the employer’s past practice.?” As described by Profes-
sors Gorman and Finkin in the most recent edition of
their well-known treatise:

[TThe case law (including the Karz decision itself)
makes clear that conditions of employment are to be
viewed dynamically and that the status quo against

24 Although Katz involved the obligation to refrain from making
changes from the status quo during negotiations for a first contract, the
Katz principle was subsequently reaffirmed by the Supreme Court in
the context of negotiations for a new CBA following expiration of the
prior CBA. See Litton Financial Printing Division v. NLRB, 501 U.S.
190, 198 (1991).

25369 U.S. at 746.

26 Id. at 745—747 (emphasis added; footnote omitted).

271d. at 746.

which the employer’s “change” is considered must
take account of any regular and consistent past pattern
of change. An employer modification consistent with
such a pattern is not a “change” in working conditions
at all.?8

One conclusion is readily apparent from the above de-
scriptions of what constitutes a “change” for purposes of
Katz. There is no suggestion that the determination of
whether a “change” had occurred involved anything
more than determining “whether or not there has been a
substantial departure from past practice.”” In other
words, when evaluating whether particular actions con-
stitute a “change,” one evaluates onl/y the action or ac-
tions taken in relation to actions that have been taken in
the past. One does not consider whether the actions tak-
en in the past were taken under a CBA containing a man-
agement right’s clause or other contractual bargaining
waiver.

Indeed, in Shell Oil, which was decided by the Board
in 1964 (two years after the Supreme Court’s Katz deci-
sion), the Board squarely rejected the position urged by
my colleagues today. The Board held that, when evalu-
ating whether an employer’s actions constitute a
“change,” this does not depend on whether past actions
were permitted by CBA language that no longer applies
following the CBA’s expiration.

In Shell, the parties” CBA contained a subcontracting
clause—article XIV—that authorized the employer to
subcontract bargaining-unit work without giving the un-
ion notice and an opportunity to bargain. Consistent with
management’s right recognized in article XIV, the em-
ployer “for some time” had subcontracted construction
and maintenance work.’® The CBA expired in March
1962, and a lengthy hiatus period ensued during which
no CBA was in effect.3! During the hiatus, the employer
subcontracted three construction and/or maintenance jobs
without giving the union notice and opportunity to bar-
gain. 2

In these circumstances, the Board in Shell found that
the employer did not violate Section 8(a)(5) of the Act
when it unilaterally subcontracted work during the hiatus
between contracts because the subcontracting was con-

28 Robert A. Gorman, Matthew W. Finkin, Labor Law Analysis and
Advocacy, at 720 (Juris 2013) (hereinafter “Gorman & Finkin”) (em-
phasis added). See also Westinghouse Electric Corp. (Mansfield
Plant), 1577 (1965) (referring to whether unilateral subcontracting
decisions “vary significantly in kind or degree from what had been
customary under past established practice”).

2 Katz, 369 U.S. at 746—747 (emphasis added).

30 149 NLRB at 284.

311d. at 285.

321d. at 285-286.
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sistent with what the employer had done previously. The
General Counsel argued that the new subcontracting dur-
ing the hiatus must be regarded as a change because the
prior subcontracting occurred during the CBA (which
contained article XIV, the subcontracting clause that rec-
ognized management’s right to engage in subcontracting
unilaterally), and the General Counsel contended that
“termination of the preceding agreement in March 1962
revived any bargaining rights the Union may have sur-
rendered under article XIV.”?* The Board rejected this
argument for reasons that have equal application in the
instant case:

In our opinion, the rights and duties of parties to collec-
tive bargaining, during a hiatus between contracts, may
be derived from sources other than a formal extension
agreement. Thus, it is well settled that notwithstanding
the termination of a labor contract, the parties, pending
its renewal or renegotiation, have the right and obliga-
tion to maintain existing conditions of employment.
Unilateral changes therein violate the statutory duty to
bargain in good faith. We are persuaded and find that
Respondent’s frequently invoked practice of contract-
ing out occasional maintenance work on a unilateral
basis, while predicated upon observance and imple-
mentation of article XIV, had also become an estab-
lished employment practice and, as such, a term and
condition of employment.>*

The Board concluded:

[I]t does not appear that the subcontracting during this
hiatus period materially varied in kind or degree from
what had been customary in the past. In these circum-
stances, we cannot say that the Respondent’s action in
subcontracting, according to its established practice,
certain unit work without prior notice to or bargaining
with the Union during the period when no bargaining
agreement was in effect was in derogation of a statutory
duty to bargain on terms and conditions of employ-
ment.>

3 1d. at 287.

341d. at 287 (emphasis added).

35 1d. at 288 (emphasis added). The Board in Skell Oil also held that,
even though the employer could continue its practice of engaging in
unilateral subcontracting during the hiatus between contracts—i.e.,
without giving the union advance notice and the opportunity for bar-
gaining before making and implementing the subcontracting decision—
the union retained its right to request bargaining over subcontracting,
and the employer—though permitted to proceed with subcontracting
unilaterally—was still required to engage in bargaining as requested by
the union. Thus, separate from the employer’s right to engage in lawful
subcontracting under Katz, any existing past practice did not eliminate
the employer’s duty to engage in bargaining upon request by the union
because the union had the right “to propose a change in or elimination

Significantly, the Supreme Court in Fibreboard Paper
Products Corp. v. NLRB*® upheld the Board’s position
that certain subcontracting decisions were a mandatory
subject of bargaining. Yet, in the Board’s very first post-
Fibreboard  case evaluating subcontracting—
Westinghouse Electric Corp. (Mansfield Plant)*’—the
Board reiterated that determining what constitutes a
“change,” even during the hiatus between contracts, in-
volves comparing the challenged actions taken by the
employer with what the employer had done in the past.
Thus, in Westinghouse the Board, applying Katz and
Fibreboard, squarely rejected the position that my col-
leagues are adopting today.

In Westinghouse, the Board held that the employer
lawfully implemented “thousands of contracts™® during
a hiatus period between contracts, and it explained this
decision as follows:

[I]t is wrong to assume that, in the absence of an exist-
ing contractual waiver, it is a per se unfair labor prac-
tice in all situations for an employer to let out unit work
without consulting the unit bargaining representative.
As the Supreme Court [in Katz] has indicated in a
broader context, even where a subject of mandatory
bargaining is involved, there may be “circumstances
which the Board could or should accept as excusing or
justifying unilateral action.”

It is also pertinent to the issue before us to observe that
an employer’s duty to give a union prior notice and an
opportunity to bargain normally arises where the em-
ployer proposes to take action which will effect some
change in existing employment terms or conditions
within the range of mandatory bargaining. In the Fi-
breboard line of cases, where the Board has found uni-
lateral contracting out of unit work to be violative of
Section 8(a)(5) and (1), it has invariably appeared that
the contracting out involved a departure from previous-
ly established operating practices, eftfected a change in
conditions of employment, or resulted in a significant
impairment of job tenure, employment security, or rea-
sonably anticipated work opportunities for those in the
bargaining unit.

of the Company’s practice and to request bargaining thereon.” Id. But
the Board stated that “the Union’s demand to bargain for a modification
or elimination of the Respondent’s established practice did not suspend
the Respondent’s right to maintain its established practice, any more
than a demand by the Union to modify the existing wage structure
would suspend Respondent’s obligation to maintain such wage struc-
ture during negotiations.” Id. at 287-288.

36379 U.S. 203, 211 (1964).

37150 NLRB 1574 (1965).

3 1d. at 1576.
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Here, however, there was no departure from the norm
in the letting out of the thousands of contracts to which
the complaint is addressed. The making of such con-
tracts was but a recurrent event in a familiar pattern
comporting with the Respondent’s usual method of
conducting its manufacturing operations at the Mans-
field Plant. It does not appear that the subcontracting
engaged in during the period in question materially var-
ied in kind or degree from that which had been custom-
ary in the past.*®

Even when dealing with something as central to the
Act as wages, the Board has likewise found that, when an
employer has a past practice of providing certain wage
increases, an employer does not violate Section 8(a)(5)
when it provides new wage increases in keeping with
that practice without bargaining. See, e.g., Daily News of
Los Angeles, 315 NLRB 1236 (1994), enfd. 73 F.3d 406
(D.C. Cir. 1996). Indeed, although the majority in to-
day’s decision finds that any “discretion” associated with
an employer’s action means the action constitutes a
“change” that cannot be unilaterally implemented, re-
gardless of whether the employer has taken precisely the
same actions in the past, the Board in other cases has
expansively defined “past practice” when finding that the
Act requires employers to take unilateral actions—
specifically, to provide new wage increases without bar-
gaining—even though the past wage increases involved
substantial employer discretion. See Arc Bridges, Inc.,
355 NLRB 1222 (2010), enf. denied 662 F.3d 1235 (D.C.
Cir. 2011); Mission Foods, 350 NLRB 336, 337 (2007);

3 Id. (emphasis added). In Westinghouse, the Board again stated
that an employer’s right to engage in unilateral subcontracting con-
sistent with past practice did not affect or diminish the employer’s
obligation, upon request, to bargain with the union regarding subcon-
tracting. Id. at 1576-1577 (“We do not mean to suggest that, because
subcontracting in accordance with an established practice may stand on
a different footing from that of subcontracting in other contexts, an
employer is any less under an obligation to bargain with the union on
request at an appropriate time with respect to such restrictions or other
changes in current subcontracting practices as the union may wish to
negotiate.”). Significantly, the Board held that this duty to bargain
upon request was an additional reason not to require bargaining before
an employer took action that was consistent with past practice. Thus,
the Board in Westinghouse explained: “The fact that the Union does
have an opportunity to bargain generally on request about Respondent’s
recurrent subcontracting practices, provides in our view a contributing,
though not a controlling, reason for not imposing upon the Respondent
the duty to bargain separately, at the decision-making level, about each
of the thousands of individual subcontracts covering work that could be
performed by its own employees.” 1d. at 1577 (emphasis added).

As noted in the text, the union’s right to request bargaining regard-
ing mandatory subjects is not reduced or eliminated merely because an
employer may have the right to take unilateral action consistent with its
past practice, and any contractual waiver of the union’s right to request
bargaining would remain predicated on the existence of a contract. Id.

Central Maine Morning Sentinel, 295 NLRB 376
(1989).40

Nor has the Board required bargaining prior to an em-
ployer’s minor variations from actions taken in the past.
“When changes in existing plant rules ... constitute
merely particularizations of, or delineations of means for
carrying out, an established rule or practice,” it is lawful
to continue applying the same rules without bargaining
because the changes are not sufficiently “material, sub-
stantial, and significant” to require notice and the oppor-
tunity to bargain. Bath Iron Works Corp., 302 NLRB
898, 901 (1991); see Trading Port, Inc., 224 NLRB 980,
983-984 (1976) (employer implemented no change that
required bargaining when the employer applied its preex-
isting productivity standards, including penalties for fail-
ing to satisfy those standards, but “devised a more effi-
cient means of detecting individual levels of productivi-
ty, of policing individual efficiency, and advanced a
more stringent view towards below average producers
than in the preceding 18 months or s0”).

In more recent decisions—as the Court of Appeals for
the D.C. Circuit recognized when remanding this case—
the Board and the courts have likewise held that, follow-
ing a CBA’s expiration, employers may lawfully take
unilateral actions consistent with past practice, even
though the practice may have occurred in whole or in
part while prior CBAs were in effect. In Courier-
Journal I, the Board held that the legality of employer
actions consistent with past practice following contract
expiration did not depend on “‘whether a contractual
waiver of the right to bargain survives the expiration of
the contract’ but rather upon whether the change ‘is
grounded in past practice, and the continuance there-
of.>”*! In Capitol Ford, the Board stated that “‘the mere
fact that the past practice was developed under a now-
expired contract does not gainsay the existence of the
past practice,”” and “although the employer ‘cannot rely
upon the management rights clause of that contract to
justify unilateral action,’ the ‘past practice is not depend-
ent on the continued existence of the [expired] collective-

40 In my view, the Board must exercise considerable care when in-
terpreting Katz—where the Supreme Court described a defense against
an allegation that an employer’s unilateral changes violated Sec.
8(a)(5)—to mean that Sec. 8(a)(5) imposes an obligation on employers
to make unilateral changes in wages, particularly since the Act explicit-
ly states that the duty to bargain “does not compel either party to agree
to a proposal or require the making of a concession.” Sec. 8(d); see
also H. K. Porter Co. v. NLRB, 397 U.S. 99, 102 (1970). I do not here
reach or pass on the validity of cases that apply this reverse version of
the Katz exception.

4L E.I du Pont de Nemours & Co. v. NLRB, 682 F.3d 65, 69 (D.C.
Cir. 2012) (DuPont remand) (quoting Courier—Journal I, 342 NLRB at
1095).
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bargaining agreement.””** To the same effect, as the

D.C. Circuit observed in its decision remanding these
cases, the Court of Appeals for the Sixth Circuit “cap-
tured the point precisely” in Beverly Health and Rehabil-
itation Services, Inc. v. NLRB, 297 F.3d 468 (6th Cir.
2002), where the Sixth Circuit stated: “‘[I]t is the actual
past practice of unilateral activity under the manage-
ment-rights clause of the CBA, and not the existence of
the management-rights clause itself, that allows the em-
ployer’s past practice of unilateral change to survive the
termination of the contract.”® And in Beverly II, alt-
hough a consistent past practice had not been established,
the Board stated that “‘without regard to whether the
management-rights clause survived,”” the employer
would have been ““privileged’” to make “‘the unilateral
changes at issue if [its] conduct was consistent with a
pattern of frequent exercise of its right to make unilateral
changes during the term of the contract.”**

It is true that, contrary to this extensive and consistent
application of Katz—finding that an employer has made
no “change” when it has taken the same action previous-
ly, regardless of whether a CBA was in effect—the
Board issued decisions in Beverly I,*¥ decided in 2001,
and Register-Guard,*® decided in 2003, which support
the reasoning adopted by my colleagues in today’s deci-
sion. At most, however—as the above discussion
demonstrates—Beverly I and Register-Guard were short-
lived departures from preexisting case law, and the
Board returned to its prior longstanding treatment of this
issue, consistent with Katz, in the Courier-Journal cases
(decided in 2004), Capitol Ford (also decided in 2004),
and Beverly I (decided in 2006).*

1333

42 1d. (quoting Capitol Ford, 343 NLRB at 1058 fn. 3) (alteration in
DuPont remand).

43 1d. (quoting Beverly Health and Rehabilitation Services, Inc. v.
NLRB, 297 F.3d at 481) (alteration in DuPont remand; emphasis add-
ed).

44 1d. at 69-70 (quoting Beverly II, 346 NLRB at 1319 fn. 5) (altera-
tion in DuPont remand).

4335 NLRB at 635.

46339 NLRB at 353.

47 1t is not correct, as my colleagues appear to argue, that Shell Oil
and Winn-Dixie were subsequently overruled with respect to the hold-
ings of those cases that are relevant here. My colleagues indicate that
Shell Oil and Winn-Dixie were “deemed” by the Board in Beverly I to
have been “overruled in relevant part[,]” sub silentio, by subsequent
precedent (Majority opinion, slip op. at 5-6, fn. 17). However, the only
aspects of Shell Oil and Winn-Dixie that were referenced in Beverly I as
being potentially overruled involved a different proposition—that a
management-rights clause does not survive contract expiration—with
which I completely agree. See Beverly I, 335 NLRB at 636 (“[T]he
management-rights clause in those agreements . . . did not survive the
contracts’ expiration.”) (footnote omitted). The Board in Beverly I then
indicated that, “[t]o the extent” that Shell Oil and Winn-Dixie “could be
read to imply the contrary,” they had been overruled sub silentio in
more recent cases. Again, this pertained only to whether a manage-

B. The Board Majority Incorrectly Redefines What Em-
ployer Actions Constitute a “Change” Requiring Ad-
vance Notice and the Opportunity for Bargaining

For several reasons, I disagree with my colleagues’ re-
definition of the term “change” under Katz, and I believe
they erroneously expand the Katz duty to refrain from
making unilateral changes to encompass situations where
an employer continues its preexisting practice. In partic-
ular, when evaluating whether an employer’s actions
constitute a “change,” I believe it is unreasonable to re-
quire parties and the Board to examine whether and what
type of CBA(s) may have existed at various times in the
past. I also believe my colleagues improperly conclude
that everything constitutes a “change” within the mean-
ing of Katz—regardless of what an employer has done in
the past—if the employer’s actions involve “discretion.”

First, as noted above, Katz supports a view that, when
examining whether an employer’s actions constitute a
“change” (triggering the obligation to provide notice and

ment-rights clause survives contract expiration, which is not disputed in
the instant case. Moreover, the Board’s suggestion in Beverly I—that
Shell Oil or Winn-Dixie “could be read to imply” that management-
rights clauses survive contract expiration—was unfounded. Neither
Shell Oil or Winn-Dixie implies any such thing: neither decision held
or so much as suggested that a management-rights clause survives
following expiration of the CBA. Rather, as described in the text, the
decisions in Shell Oil and Winn-Dixie reflect the fact that an employer’s
actions based on past practice do not constitute a “change” over which
bargaining is required. It is true that in Beverly I, two members of a
three-member panel—Members Liebman and Walsh—expressed the
same position the majority adopts today: that a past practice developed
under the auspices of a management-rights clause terminates at the
expiration of the CBA that contained that clause. 335 NLRB at 636 &
fn. 7. However, the third member of the panel, Chairman Hurtgen,
rejected that view. Id. at 646 (“[E]ven if the management-rights clause
expired with the contract, the work practices that were extant during the
contract constituted a part of the terms and conditions of employment.
Thus, if the employer, after contract expiration, continues to act con-
sistently with those practices, it has not ‘changed’ the status quo and it
has not violated Section 8(a)(5).”). Because the Board adheres to the
practice that two members cannot overrule Board precedent, this makes
it even clearer that the panel majority consisting of Members Liebman
and Walsh in Beverly I did not overrule Shell Oil or Winn-Dixie. Prior
to my colleagues’ decision today, the Board has never overruled Shell
Oil or Winn-Dixie (by implication or otherwise) regarding the import of
past practice—which is unaffected by the existence or nonexistence of
a management-rights clause—and this holding was subsequently reaf-
firmed in the Courier-Journal cases, Capitol Ford, and Beverly I1.

Moreover, this is precisely the distinction made by the D.C. Circuit
when it remanded this case. As the court stated, “whether a manage-
ment-rights clause survives the expiration of the contract is beside the
point Du Pont is making.” DuPont remand, 682 F.3d at 69. The court
then stated that the Sixth Circuit also “captured the point precisely”
when it observed that “‘it is the actual past practice of unilateral activity
under the management-rights clause of the CBA, and not the existence
of the management-rights clause itself, that allows the employer’s past
practice of unilateral change to survive the termination of the con-
tract.”” 1d. (quoting Beverly Health and Rehabilitation Services, Inc. v.
NLRB, 297 F.3d 468, 481 (2002)).
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the opportunity for bargaining), the only relevant factual
question is whether the employer’s actions are similar in
kind and degree to what the employer did in the past.
This is precisely the inquiry undertaken by the Supreme
Court in Katz, as shown by the Court’s finding that the
employer’s merit increases were not “in line with the
company’s long-standing practice of granting quarterly
or semiannual merit reviews,” and its resulting conclu-
sion that the increases could not reasonably be regarded
as “a mere continuation of the status quo.” In determin-
ing whether the employer had made a change, the Court
focused on the union’s ability to determine “whether or
not there has been a substantial departure from past prac-
tice” involving, among other things, “the procedures and
criteria for determining such increases.”*

Second, in Katz, the employer was engaged in bargain-
ing for an initial contract, and the Supreme Court held
that the employer’s unilateral actions would have been
permissible to the extent they were consistent with its
“long-standing practice.” This leaves no doubt that the
Supreme Court in Katz—at least in this context—focused
specifically on what actually occurred without regard to
any prior contractual waiver (since no prior contracts
existed) when determining whether the employer’s action
constituted a “change.”

Third, I believe the issues presented here are controlled
by Katz. Thus, although my colleagues portray these
issues as being within the province of the Board—if true,
the majority would be free to change existing law if it
articulates a reasoned justification for doing so’’—the
Board is duty-bound to apply decisions of the Supreme
Court, including decisions interpreting the Act. As to the
proper interpretation of what constitutes a “change,”
however, I believe there is no “reasoned justification”!
for abandoning the longstanding interpretation of Katz>?

48 Katz, 369 U.S. at 746-747.

49 Katz, 369 U.S. at 746.

30 As the D.C. Circuit correctly observed when remanding these cas-
es to the Board, when the Board deviates from its own precedent—
which it clearly did when it decided these cases previously—the Board
is required, at a minimum, to provide a “reasoned justification for de-
parting from its precedent.” DuPont remand, 682 F.2d at 70 (citation
omitted).

S11d. at 70.

32 The D.C. Circuit, when rejecting the Board’s prior analysis, stated
that it was not consistent with the Board’s own decisions. The D.C.
Circuit did not state its views regarding the merits, but it is significant
that the court of appeals described Katz as holding that an employer
“unilaterally may implement changes ‘in line with [its] long-standing
practice’ because such changes amount to ‘a mere continuation of the
status quo,”” and the court quoted Courier-Journal for the proposition
that “‘a unilateral change made pursuant to a longstanding practice is
essentially a continuation of the status quo—not a violation of Section
8(a)(5).”” 682 F.3d at 67 (quoting Katz, 369 U.S. at 746, and Courier-
Journal 1, 342 NLRB at 1094)). I believe both of these propositions,

that the Board applied consistently over many decades—
except for the 3-year period when it deviated from this
interpretation in Beverly I and Register-Guard—as re-
flected in the Courier-Journal cases, Shell Oil, and West-
inghouse, among others. As the Board has stated,
whether a “change” has occurred under Katz does not
depend on “whether a contractual waiver of the right to
bargain survives the expiration of the contract” but rather
upon whether the change “is grounded in past practice,
and the continuance thereof’; “the mere fact that the
past practice was developed under a now-expired con-
tract does not gainsay the existence of the past prac-
tice”;’* and even when the employer’s actions involved
“thousands of contracts” with outside employers during a
hiatus between CBAs, there was no “change” that re-
quired advance notice and potential bargaining with the
union when the employer’s actions did not “materially
var[y] in kind or degree from that which had been cus-
tomary in the past.”’

Fourth, as noted above, I believe the majority’s under-
standing of what constitutes a “change” defies common
sense. Nearly everyone would evaluate whether a
“change” has occurred by comparing the challenged ac-
tions to the employer’s past actions. In contrast, my col-
leagues define “change” as requiring the examination of
matters other than what occurred before. Specifically, if
an employer is doing precisely what it has always done,
my colleagues find this involves a “change” if past ac-
tions were taken when a CBA containing a management
rights clause was in effect. It is incongruous to deter-
mine whether a “change” has occurred during periods
when no CBA exists by undertaking a detailed historical
examination of past CBA provisions, all of which have
expired. Not only does this improperly confuse the con-
cept of “contractual waiver” with the Katz focus on what
constitutes a “change,” it is a near-certainty that the
Board’s analysis of these purely contractual issues would
not be afforded deference by the courts. See Litton Fi-
nancial Printing Division v. NLRB, 501 U.S. at 203 (“We
would risk the development of conflicting principles
were we to defer to the Board in its interpretation of the
contract, as distinct from its devising a remedy for the
unfair labor practice that follows from a breach of con-
tract.”).

which the D.C. Circuit quoted with approval, are contrary to the Board
majority’s holding in the instant case.

33 Courier-Journal I, 342 NLRB at 1094.

3 Capitol Ford, 343 NLRB at 1058 fn. 3.

35 Westinghouse, 150 NLRB at 1576; see also Shell Oil, 149 NLRB
at 288 (no duty under Katz to provide advance notice and the oppor-
tunity for bargaining regarding subcontracting during hiatus period that
had not “materially varied in kind or degree from what had been cus-
tomary in the past”).
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Fifth, by requiring scrutiny of prior CBAs, possibly
extending back in time over decades, the majority estab-
lishes a standard with which most employers and unions
will find it impossible to comply. Here, my colleagues
do not merely misinterpret Katz, they eliminate the hold-
ing of Katz permitting employers to take actions “in line
with the company’s long-standing practice™® to the ex-
tent their standard will prevent anyone from establishing
the existence of a “long-standing practice.”’ My col-
leagues use shorthand references to the mere existence or
nonexistence of a CBA, which incorrectly presume that
any past employer actions taken during a CBA’s term
must have been permissible only because the CBA con-
tained a contractual waiver. However, their standard
clearly requires meticulous scrutiny into myriad details.
Rather than doing what Katz directs—which is to inquire
whether the employer’s challenged actions are consistent
with what it did before—the majority’s approach re-
quires detailed scrutiny into the following:

(a) precisely when did prior actions occur, when did
they commence, and when did they cease;

(b) whether and to what extent prior actions coincided
with times when prior CBAs existed, or before
any CBAs existed, and/or during hiatus periods
between CBAs;®

(c) where prior actions were permitted pursuant to
side agreements, grievance settlements, or arbitra-
tion awards that were not memorialized in any
CBA, whether these constituted a “waiver” or
were merely based on a preexisting management
right that existed separate from any agreement;

(d) what substantive contract terms existed in any pri-
or CBAs pertaining to the “past practice”; what
came first, the CBAs or the employer’s practice;
and did the CBA constitute a “waiver” permitting
unilateral actions the employer could otherwise
not take, or did the CBA merely recognize a
preexisting management right that existed separate
from the CBA;

6 Katz, 369 U.S. at 746.

S71d.

38 My colleagues no longer rely on the (false) dichotomy between
unilateral changes made during the term of a contract and unilateral
changes made during the hiatus periods between contracts, which the
Board previously relied on in attempting to distinguish the instant cases
from the Courier-Journal cases. See E.I. DuPont de Nemours, Louis-
ville Works, 355 NLRB 1084, 1084-1085 (2010); E.I. DuPont de
Nemours & Co. (Edge Moor), 355 NLRB 1096, 1096 (2010). This
notwithstanding, drilling down into the contracts would still require us
to analyze, in at least some circumstances, interpretations of language
in (expired) contracts during hiatus periods.

() how did relevant CBA provisions, side agree-
ments, grievance settlements, or arbitration
awards evolve over the years; when did the
changes occur; and how did these provisions,
agreements, settlements or awards coincide with
the employer’s past actions; and

(f) did negotiating history establish that parties
agreed the employer lacked the right to take par-
ticular actions absent express language in the
CBA, or did the employer insist on CBA provi-
sions that conformed to a right that had already
been exercised and as to which the union acqui-
esced.

The Supreme Court did not deem any of these considera-
tions relevant when it considered Katz or Litton. Indeed, it
is clear the Supreme Court would have rejected arguments
that such scrutiny was necessary to determine whether em-
ployer actions constituted a “change” from what had oc-
curred before. To borrow the Supreme Court’s language in
Katz, under my colleagues’ approach “[t]here simply is no
way ... for a union” or anyone else “to know whether or
not there has been a substantial departure from past prac-
tice.”

Sixth, my colleagues attempt to minimize the unwork-

able nature of today’s decision, as illustrated above, but

% Katz, 369 U.S. at 746—747 (emphasis added). Indeed, another in-
congruity resulting from my colleagues’ redefinition of “change” under
Katz is their creation of multiple different standards that parties would
need to apply when evaluating whether a “change” occurred. One Katz
standard would apply during bargaining for an initial contract, when no
union has previously represented the unit employees and no CBA has
previously existed. In this situation, parties would determine whether a
“change” occurred merely by comparing the challenged employer
actions with the employer’s past actions. A second Katz standard
would apply during initial contract negotiations, where the same em-
ployer and union were party to prior CBAs. Here, whether a “change”
occurred would depend, in part, on a detailed scrutiny of prior CBA
provisions in relation to the employer’s past actions, as described in the
text. A third Katz standard would apply whenever the employer is
engaged in first contract negotiations with one union, where employees
were previously represented a different union that had been party to
prior CBAs with the same employer. In this situation, my colleagues
would find that the employer’s prior actions—if taken pursuant to one
or more CBAs with the different union—would be irrelevant when
determining whether the challenged action or actions constituted a
change. However, this conclusion would follow from the prior CBAs,
under the reasoning utilized by my colleagues, only if the employer’s
prior actions were impermissible in the absence of a contractual bar-
gaining waiver, which would again require detailed examination of the
prior CBAs, the specific CBA provisions that ostensibly privileged the
employer’s past actions, and similar issues. Other situations could very
well involve different combinations of the above circumstances. In any
event, because my colleagues’ reasoning would require this type of
examination—which parties would nearly always find impossible to
reconstruct within a reasonable period to permit bargaining, if re-
quired—my colleagues are effectively eliminating the Kazz holding that
permits employer actions that are consistent with “long-standing prac-
tice,” 369 U.S. at 746, which exceeds the Board’s authority.
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in doing so, they make matters worse. The cornerstone
of my colleagues’ analysis is that, whenever management
actions are taken pursuant to rights conferred by clear
and unmistakable CBA language, those actions are not
part of the “status quo” that may lawfully be continued
unilaterally following the CBA’s expiration, because
contractual bargaining waivers expire with the CBA.
However, this also means that employers have the right
to continue without bargaining, as part of the status quo,
past practices that are unrelated to contractual rights con-
ferred under past CBAs. My colleagues must recognize
that these types of past practices continue as part of the
“status quo” because (i) this is precisely what the Su-
preme Court held in Katz, and (ii) even under my col-
leagues’ analysis, a CBA’s expiration only eradicates
those past practices where the employer’s unilateral ac-
tions were based on rights conferred by “clear and un-
mistakable” CBA language.® In fact, my colleagues
concede that, under their theory, all “extracontractual
terms and conditions of employment that have become
established by past practice” remain part of the “status
quo” that may be continued unilaterally after a CBA’s
expiration—to borrow my colleagues’ words, these ex-
tracontractual past practices “must be maintained after a
contract’s expiration.”®! Therefore, as explained in the
preceding paragraph, my colleagues’ analysis requires
parties to reconstruct what past practices developed in
connection with rights conferred by past clear and unmis-
takable CBA language (which my colleagues would find
may not be continued as part of the “status quo™), as op-
posed to those “extracontractual” past practices that em-
ployers may continue—indeed, must continue—as part of
the “status quo” without bargaining.

Here is where matters get worse. My colleagues state
that their new approach does not require this “drilling-
down” because, in their view, any CBA’s expiration ex-
tinguishes all past practices, including those that devel-
oped extracontractually. My colleagues’ explanation
speaks for itself:

% The entire premise of my colleagues’ reasoning is that contractual
waivers terminate with the expiration of the CBA. Therefore, the types
of past practice that are extinguished upon the CBA’s expiration are
actions that were based on rights conferred by CBA language. This
means that when a CBA expires, the extinguished past practices must
be limited to those based on actions taken under the auspices of “clear
and unmistakable” CBA language, which is the standard that the Board
(with only mixed acceptance in the courts) uniformly applies when
evaluating contract waivers. See fn. 23, supra. As noted in the text, my
colleagues also concede that “extracontractual” past practices remain
part of the status quo and may be continued (indeed, must be continued)
without bargaining following a CBA’s expiration. See text accompany-
ing fn. 61, infra.

1 Majority’s opinion, slip op. at 4 (emphasis added).

[W]e impose no great new burden on employers or on
the bargaining process generally. First, identifying the
status quo is not difficult and does not involve the
strained “drilling-down” scenario set forth in the dis-
sent. The status quo is whatever employees’ concrete
terms and conditions of employment are—on the
ground, so to speak—when the contract expires. That
is the baseline from which the parties bargain. . ..
Second, employers who wish to be able to continue
making  discretionary —unilateral changes post-
expiration can bargain for contract language in the
successor agreement that clearly and unmistakably
gives them that right 5

My colleagues cannot have it both ways. Their own opin-
ion differentiates between (i) “extracontractual” practices
that employers may continue (must continue) without bar-
gaining following the CBA’s expiration, and (ii) practices
attributable to clear and unmistakable contract language that
(according to my colleagues) may not be continued as part
of the “status quo.” This distinction requires the type of
meticulous “drilling-down” that I have described previous-
ly. Alternatively, if one accepts my colleagues’ explanation
in the above-quoted passage, there is no need for “drilling-
down,” but this is only because my colleagues extinguish
virtually all past practices from the status quo when any
CBA expires, and the “baseline” from which parties must
bargain consists of “whatever employees’ concrete terms
and conditions of employment are . . . when the contract
expires.”®® My colleagues’ “baseline” approach has one
virtue: it is indeed simple. Employers can never take ac-
tions unilaterally based on any past practice after a CBA
expires. However, this approach is irreconcilable with Katz,
it is contradicted by my colleagues’ own opinion (including

2 Majority’s opinion, slip op. at 12.

3 Ostensibly, my colleagues are not finding for the time being that
employers violate the Act by taking actions, following a CBA’s expira-
tion, based on “a practice of automatic change based on fixed timing
and criteria [where] that practice was established pursuant to a man-
agement-rights clause” (Majority’s opinion, slip op. at 12 fn. 31).
Although this caveat appears in their opinion—just like they state there
is no need for a meticulous examination of prior CBAs to differentiate
between past practices that are based on conferred contractual rights
and “extracontractual” past practices—my colleagues’ analysis permits
no other conclusion. My colleagues find that a CBA’s expiration—
which discontinues all contractual waivers—also extinguishes past
practices that are based on contractual rights. This rationale necessarily
encompasses all “contractual” past practices under Section 8(a)(5),
even if employers elected to exercise their contractual discretion by
taking action “based on fixed timing and criteria.” For the reasons
explained in the text, I believe that treating past practices in these cir-
cumstances as if they did not exist is directly contrary to Katz and ex-
tensive Board case law.
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their entire rationale underlying their decision in this case),®*
and it is contrary to other Board cases.®

Seventh, I believe it is equally objectionable for my
colleagues to find that an employer’s actions always con-
stitute a “change” under Katz whenever the employer’s
actions involve “discretion.”  Although the Supreme
Court in Katz mentioned that the employer’s “merit in-
creases” at issue in that case involved “a large measure
of discretion,” this was a factual observation made by the
Court when comparing the “merit increases” to a differ-
ent “long-standing practice” that involved “quarterly or
semiannual merit reviews,” and the Court referred to the
latter as “so-called ‘merit raises’” because they were “in
fact simply automatic increases.”®® The Supreme Court
certainly did not articulate a blanket rule that every ac-
tion taken by an employer involving any “discretion”
required advance notice and the opportunity for bargain-
ing, even if the employer was continuing to do precisely
what it had always done. Rather, even regarding the
“merit increases” at issue in Katz, the Supreme Court still
examined whether they constituted a “change,” and the
Court examined whether they were “in line with the
company’s long-standing practice” and whether it was
possible “for a union to know whether or not there has
been a substantial departure from past practice.”®’
Moreover, the Board has applied Katz in circumstances
where the employer’s actions involved substantial discre-
tion. For example, in Westinghouse, the employer en-
gaged in unilateral subcontracting implemented “thou-
sands of contracts,” and the Board found that no
“change” occurred within the meaning of Katz because
the subcontracting had not “materially varied in kind or
degree from what had been customary in the past.”®
Additionally, the majority’s holding here that the exer-
cise of “discretion” precludes unilateral action is squarely
contrary to the Board’s treatment of Section 8(a)(5) cases
addressing whether past changes (e.g., wage increases)
are part of the “status quo” that must be continued with-
out bargaining based on the Katz definition of “change.”
In these cases, as noted above, the Board has held it does
not constitute a “‘change” for an employer to grant unilat-
eral wage increases—indeed, the Board finds the em-
ployer is required to give those increases without bar-

4 See fn. 60—61and accompanying text supra.

% See, e.g., Arc Bridges, Inc., 355 NLRB at 1222; Mission Foods,
350 NLRB at 337 (2007); Central Maine Morning Sentinel, 295 NLRB
at 376.

% Katz, 369 U.S. at 746—747 (emphasis added).

7 1d.

%8 Westinghouse, 150 NLRB at 1576; see also Shell Oil, 149 NLRB
at 288.

gaining—even though past wage increases involved sub-
stantial employer discretion.®

Finally, the change in the law adopted by my col-
leagues here goes to one of the most central aspects of
the Act—the duty to bargain—and the inability of em-
ployers to act without, in every instance, affording sepa-
rate notification and opportunities for bargaining until
the parties bargain to agreement on a complete contract
or overall impasse may substantially undermine the em-
ployers’ ability to operate their businesses. My col-
leagues create confusion when parties need to know the
scope of their respective rights and obligations by con-
structing standards that will prevent employers from hav-
ing any “certainty beforehand” regarding when they may
safely continue to act as they have in the past.”’ Appli-
cable here are the Supreme Court’s observations in First
National Maintenance, where the Court (evaluating par-
tial closing decisions) found that no duty to bargain ex-
isted:

An employer would have difficulty determining before-
hand whether it was faced with a situation requiring
bargaining or one that [was] . . . sufficiently compelling
to obviate the duty to bargain. . .. A4 union, too, would
have difficulty determining the limits of its preroga-
tives, whether and when it could use its economic pow-
ers to try to alter an employer’s decision, or whether, in
doing so, it would trigger sanctions from the Board.”!

C. Application of the Law to DuPont’s Actions Here

As described by my colleagues and in the D.C. Cir-
cuit’s opinion remanding this case, DuPont had been
party to successive CBAs at its facilities in Louisville,
Kentucky and Edge Moor, Delaware. During bargaining
at Edge Moor in 1993 and at Louisville in 1994, the par-
ties agreed that the unit employees would be covered by
DuPont’s Beneflex Plan. From 1994 through 2004,
DuPont made changes to the Beneflex Plan every year
during the annual enrollment period and applied those
changes to the unit employees at Louisville (1995 to
2002) and Edge Moor (1994 to 2004). The changes in-
cluded “increases in the premiums for medical, life, vi-
sion, and dental insurance, changes in coverage, and the
addition and elimination of plan options.””> DuPont ap-
plied the changes “to employees at all Du Pont facilities,
to union and non-union employees alike.””> After the

% See Arc Bridges, Inc., 355 NLRB at 1222; Mission Foods, 350
NLRB at 337; Central Maine Morning Sentinel, 295 NLRB at 376.

70 First National Maintenance Corp. v. NLRB, 452 U.S. 666, 679
(1981).

711d. at 684-686 (emphasis added; citations omitted).

72 DuPont remand, 682 F.3d at 66—67.

73 1d. at 66-67.
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CBAs at Louisville and Edge Moor expired, and while
DuPont was engaged in bargaining with the union at
each facility for a successor contract, DuPont announced
similar types of changes during the annual enrollment
period as DuPont had previously made.”™

In these circumstances, consistent with Katz, I believe
the Board must find that DuPont’s changes were lawfully
implemented, consistent with its “long-standing prac-
tice.”” Previously, the D.C. Circuit reversed and re-
manded the Board’s prior decisions in these cases’® be-
cause (i) the Board’s own cases contradicted the Board’s
finding that DuPont’s actions constituted an unlawful
unilateral change, and (ii) the Board had not given a
“reasoned justification” for departing from its own prec-
edent.”” With all due respect to my colleagues, 1 believe
the majority still has provided no “reasoned justification”
for the standards being adopted today, and reasonable or
not, I believe they are erroneous as a matter of law.

Thus, as the D.C. Circuit already concluded in its ear-
lier decision, DuPont, “by making unilateral changes to
Beneflex after the expiration of the CBAs, maintained
the status quo expressed in the Company’s past prac-
tice,””® which warrants a conclusion that the changes
were lawful under the Supreme Court’s decision in Katz.

Two other considerations deserve further comment
here.

First, my colleagues disregard the fact that parties have
a particular need for certainty and predictability, which
the Supreme Court emphasized in First National
Maintenance,” when dealing with medical benefits like
those at issue here. I do not at all suggest that because of
the importance of medical benefits, changes involving
such benefits warrant a departure or exception from the
bargaining obligations imposed by our statute. If any-
thing, the importance of these benefits—no less than
wages—warrants vigilance by the Board to ensure that
parties satisfy their bargaining obligations. However, I
believe the Board should recognize that the Kazz hold-
ing—permitting unilateral employer actions that do not
constitute a “change” because they are similar in kind
and degree to actions taken previously—is sufficiently
flexible to accommodate actions that require advance
planning and involve significant complexity, provided
the employer acts consistently with its past practice. In
the instant case, these considerations are especially rele-

741d. at 67.

7> Katz, 369 U.S. at 746.

76 E.I. DuPont de Nemours, Louisville Works, 355 NLRB at 1084;
E.I. DuPont de Nemours & Co. (Edge Moor), 355 NLRB at 1096.

77682 F.3d at 67-70.

78 1d. at 68.

79 See text accompanying fn. 72, supra.

vant, given the existence of fixed annual enrollment pe-
riods, the participation by represented employees in ben-
efit plans that applied throughout the company, and the
lack of certainty when ongoing negotiations would con-
clude.®

Second, any concerns about the union being excluded
from bargaining over actions that are consistent with past
practice can be easily addressed. In fact, they have al-
ready been addressed by Congress in Section 8(a)(5) of
the Act, by the Supreme Court in Katz and other cases,
and by the Board in many decisions. Under existing law,
even when an employer’s past practice permits the em-
ployer to take the same or similar actions unilaterally
under Katz (i.e., without first giving its union notice and
the opportunity for bargaining), the employer is required
under Section 8(a)(5) to engage in bargaining over the
same subject matter—indeed, over the actions being tak-
en unilaterally—upon request by the union. This duty to
engage in bargaining upon request over mandatory sub-
jects, which includes matters that may be unilaterally
implemented by an employer under Katz, is completely
unaffected by any past practice, and an employer’s re-
fusal to engage in such bargaining clearly constitutes a
violation of Section 8(a)(5).

As to this last issue, it is ironic that my colleagues
have insisted on completely overhauling the Act’s treat-
ment of bargaining obligations in the instant case. The
record contains some suggestion that the Union at
DuPont’s Louisville plant requested bargaining over the
potential Beneflex changes, and DuPont refused to en-
gage in such bargaining in reliance on DuPont’s past
practice described above. Such a refusal would clearly
constitute a violation of Section 8(a)(5), not because it is
a unilateral “change” under Katz, but rather because it
violates an employer’s separate duty to bargain upon
request regarding any mandatory subject, and this sepa-
rate duty is completely unaffected by any past practice.®!
Unfortunately, perhaps in the Board’s zeal to use this
case to substantially reformulate what constitutes an un-
lawful unilateral “change” within the meaning of Katz,
this case was litigated solely on this basis. Similarly, the
D.C. Circuit’s remand is limited to the Board’s treatment
of what constitutes a unilateral “change” under Katz.
Thus, although I believe the record might support the
existence of a refusal-to-bargain violation by DuPont, in

80 My colleagues minimize the fact that changes were also limited
with regard to timing: they were permitted only during the annual
enrollment period. DuPont remand, 682 F.3d at 68.

81 See fns. 11, 23, 35 & 39 and accompanying text supra. As noted
previously, the employer’s conventional duty to engage in bargaining
upon request is subject to certain other potential exceptions, but is
unaffected by past practice. See fn. 23, supra.
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mistaken reliance on past practice, when the Union in
Louisville requested bargaining over the Beneflex
changes, this issue is not presently before the Board.

CONCLUSION

I have stated that “when changing existing law, the
Board should first endeavor to do no harm: we should
be vigilant to avoid doing violence to undisputed, dec-
ades-old principles that are clear, widely understood, and
easy to apply.”®? My colleagues take a well-known word
that the Board and the courts (for the most part) have
consistently interpreted, and that most people under-
stand—the word change—and instead of simply compar-
ing what the employer plans to do now, against what it
did in the past, my colleagues require a detailed exami-
nation of past contracts going back years, perhaps dec-
ades, to examine what contracts were in effect at what
times, what employer actions occurred when, whether
the past actions were taken pursuant to a management
rights clause or other contract language, and possibly
whether the past actions predated the earliest contract.

In my view, this makes no sense, and it is unsupported
by our statute and contrary to the Supreme Court’s Katz
decision. As stated at the outset, in contrast to my col-
leagues’ approach, I believe this case involves a simple
question with a straightforward answer. Under Katz, an
employer must provide notice and the opportunity for
bargaining before making a ‘“change” in employment
matters, and bargaining is not required when no
“change” has occurred. Where, as here, the employer
takes actions that are not materially different from what
has been done in the past, no “change” has occurred and
the employer’s unilateral actions do not violate Section
8(a)(5) of the Act.

Again, under existing law, even when new actions tak-
en by the employer are consistent with past practice, this
leaves unaffected the union’s right to request bargaining
regarding a// mandatory subjects (including actions the
employer may lawfully take unilaterally), and I agree
with the well-established principle that the employer
remains bound by its duty to engage in such bargaining,
without regard to any practice that may have existed.’

For these reasons, I believe DuPont did not violate the
Act by making the changes described above without
providing advance notice and the opportunity for bar-
gaining. Accordingly, I respectfully dissent from the
majority’s finding that DuPont violated Section 8(a)(5).

82 Purple Communications, Inc., 361 NLRB No. 126, slip op. at 18
(2014) (Member Miscimarra, dissenting) (emphasis added).

83 See fns. 11, 23, 35 & 39, supra, and accompanying text. Again,
the employer’s conventional duty to engage in bargaining upon request
is subject to certain other potential exceptions, but is unaffected by past
practice. See fn. 23, supra.

Dated, Washington, D.C. August 26, 2016

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT fail and refuse to bargain collectively
with Paper, Allied-Industrial, Chemical, and Energy
Workers International Union and its Local 5-2002 (the
Union) by making unilateral changes to the benefits of
unit employees during periods when the parties are en-
gaged in negotiations for a collective-bargaining agree-
ment and have not reached impasse. The unit is:

All employees employed by [the Respondent] at its
Louisville Works, Louisville, Kentucky, including
powerhouse and refrigeration plant employees, chief
operators, shift leaders, fire department employees, caf-
eteria employees, and counter attendants, but excluding
all office clerical employees, chemical supervisors,
technical engineers, assistant technical engineers,
draftsmen, chemists, nurses and hospital technicians,
general foremen, foremen, fire chief, guards, and all
other supervisors and professional employees as de-
fined in the Act.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
set forth above.

WE WILL, before implementing any changes in your
wages, hours, or other terms and conditions of employ-
ment, notify and, on request, bargain collectively and in
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good faith with the Union as your exclusive bargaining
representative.

WE WILL, upon request of the Union, restore the unit
employees’ benefits under the Beneflex package of bene-
fit plans to the terms that existed prior to the unlawful
unilateral changes that were implemented on January 1,
2004 and January 1, 2005, and maintain those terms in
effect until the parties have bargained to a new agree-
ment or a valid impasse, or until the Union has agreed to
changes.

WE WILL make all affected employees whole for any
losses that they may have suffered as a result of the uni-
lateral implemented changes in benefits in the manner set
forth in the remedy section of the decision.

WE WILL compensate affected employees for the ad-
verse tax consequences, if any, of receiving lump-sum
backpay awards, and WE WILL file with the Regional Di-
rector for Region 9 within 21 days of the date the amount
of backpay is fixed, either by agreement or Board order,
a report allocating the backpay awards to the appropriate
calendar years for each employee.

E.I. DU PONT DE NEMOURS & COMPANY

The Board’s decision can be found at
www.nlrb.gov/case/09-CA—040777 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Street SE, Washington, D.C.
20570, or by calling (202) 273—-1940.

APPENDIX B

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT fail and refuse to bargain collectively
with the United Steel, Paper and Forestry, Rubber, Man-
ufacturing, Energy, Allied Industrial and Service Work-
ers International Union (U.S.W.), and its Local 4-786
(formerly Paper, Allied-Industrial, Chemical and Energy
Workers International Union (PACE) and its Local 2-
786) (the Union) by making unilateral changes to the
benefits of unit employees during periods when the par-
ties are engaged in negotiations for a collective-
bargaining agreement and have not reached impasse.
The unit is:

All employees of the Edge Moor Plant with the excep-
tion of the Administrative Secretary to the Plant Man-
ager, Human Resources Assistant, Technologists
(Training, Planning, DCS), Work Leader, Nurses, sala-
ry role employees exempt under the Fair Labor Stand-
ards Act, and supervisory employees with the authority
to hire, promote, discharge, discipline or otherwise ef-
fect changes in the status of employees or effectively
recommend such action.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
set forth above.

WE WILL, before implementing any changes in your
wages, hours, or other terms and conditions of employ-
ment, notify and, on request, bargain collectively and in
good faith with the Union as your exclusive bargaining
representative.

WE WILL, upon request of the Union, restore the unit
employees’ benefits under the Beneflex package of bene-
fit plans to the terms that existed prior to the unlawful
unilateral changes that were implemented on January 1,
2005, and maintain those terms in effect until the parties
have bargained to a new agreement or a valid impasse, or
until the Union has agreed to changes.

WE WILL make all affected employees whole for any
losses that they may have suffered as a result of the uni-
lateral implemented changes in benefits in the manner set
forth in the remedy section of the decision.

WE WILL compensate employees for the adverse tax
consequences, if any, of receiving lump-sum backpay
awards, and WE WILL file with the Regional Director for
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Region 4 within 21 days of the date the amount of back-
pay is fixed, either by agreement or Board order, a report
allocating the backpay awards to the appropriate calendar
years for each employee.

E.I. DU PONT DE NEMOURS & COMPANY

The Board’s decision can be found at
www.nlrb.gov/case/09-CA—040777 or by using the QR
code below. Alternatively, you can obtain a copy of the
decision from the Executive Secretary, National Labor

Relations Board, 1015 Half Street SE, Washington, D.C.
20570, or by calling (202) 273—-1940.
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